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FORWARD LOOKING STATEMENTS 

The following discussion should be read in conjunction with the financial statements and related notes contained 
elsewhere in this quarterly report on Form 10-Q. We make forward-looking statements in this report, in other 
materials we file with the Securities and Exchange Commission (the “SEC”) or that we otherwise release to the 
public, and on our website. In addition, our senior management might make forward-looking statements orally to 
analysts, investors, the media, and others. Statements concerning our future operations, prospects, strategies, 
financial condition, future economic performance (including growth and earnings) and demand for our products and 
services, and other statements of our plans, beliefs, or expectations, including the statements contained in Item 2, 
“Management’s Discussion and Analysis of financial condition and results of operations,” regarding our future 
plans, strategies and expectations are forward-looking statements. In some cases these statements are identifiable 
through the use of words such as “anticipate,” “believe,” “estimate,” “predict,” “expect,” “intend,” “plan,” “project,” 
“target,” “continue,” “can,” “could,” “may,” “should,” “will,” “would,” and similar expressions. You are cautioned 
not to place undue reliance on these forward-looking statements because these forward-looking statements we make 
are not guarantees of future performance and are subject to various assumptions, risks, and other factors that could 
cause actual results to differ materially from those suggested by these forward-looking statements. Thus, our ability 
to predict results or the actual effect of our future plans or strategies is inherently uncertain. Factors which could 
have a material adverse effect on our operations and future prospects include, but are not limited to, our inability to 
continue operations; our inability to obtain necessary financing;; changes in: economic conditions generally and our 
specific market areas, changes in technology, legislative or regulatory changes that affect us, the availability of 
working capital, changes in costs and the availability of goods and services, the introduction of competing products, 
changes in our operating strategy or development plans, our ability to attract and retain qualified personnel, and 
changes in our acquisition and capital expenditure plans. These risks and uncertainties, together with the other risks 
described from time to time in reports and documents that we file with the SEC, should be considered in evaluating 
forward-looking statements and undue reliance should not be placed on such statements. Although we believe that 
the expectations reflected in the forward-looking statements are reasonable, we cannot guarantee future results, 
performance or achievements. Indeed, it is likely that some of our assumptions will prove to be incorrect. Our actual 
results and financial position will vary from those projected or implied in the forward-looking statements and the 
variances may be material. Moreover, we do not assume the responsibility for the accuracy and completeness of 
these forward-looking statements. We expressly disclaim any obligation to update or revise any forward-looking 
statements, whether as a result of new information, future events, or otherwise, except as required by law. 



See Notes to Consolidated Financial Statements. 
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PART I – FINANCIAL INFORMATION 

ITEM 1. FINANCIAL STATEMENTS 

AMBIENT CORPORATION 
CONSOLIDATED BALANCE SHEETS 

  
September 30 

2009  
December 31, 

2008 
  (Unaudited)    

ASSETS     
CURRENT ASSETS                                                  

Cash and  cash equivalents  $ 3,776,860 $ 8,011,764
Marketable securities   —  125,000
Accounts receivable   7,834  1,668,887
Inventory   264,443  98,044
Prepaid expenses and other current assets   140,012  174,425

     
Total current assets   4,189,149  10,078,120

     
Property and equipment, net   541,373  543,904
     

Total assets  $ 4,730,522 $ 10,622,024
     
LIABILITIES AND STOCKHOLDERS' (DEFICIT) EQUITY     
CURRENT LIABILITIES     

Accounts payable  $ 1,275,034 $ 1,333,778
Accrued expenses and other current liabilities   1,085,983  936,961
Deferred revenue   168,440  108,067
Capital lease obligations, current portion   11,462  11,462

     
Total current liabilities   2,540,919  2,390,268

     
NON-CURRENT LIABILITIES     

Convertible debt, related party, (net of discount of $5,093,187 
and $11,745,542)   4,906,813  754,458

Capital lease obligations, less current portion   14,476  22,967
     

Total  liabilities   7,462,208  3,167,693
     
STOCKHOLDERS' (DEFICIT) EQUITY       

Common stock, $.001 par value;     
2,000,000,000 shares authorized; 895,634,187 and 255,615,704     
issued; 894,634,187 and 254,615,704 outstanding, respectively   895,634  719,981

Additional paid-in capital   137,963,168  132,930,334
Accumulated deficit   (141,390,488)  (125,995,984)
Less: treasury stock; 1,000,000 shares at cost   (200,000)  (200,000)

     
Total stockholders' (deficit) equity   (2,731,686)  7,454,331
     
Total liabilities and stockholders'  (deficit) equity  $ 4, 730,522 $ 10,622,024

 



See Notes to Consolidated Financial Statements. 
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AMBIENT CORPORATION 
CONSOLIDATED STATEMENTS OF OPERATIONS 

  
Nine Months Ended 

September 30,  
Three Months Ended 

September 30, 
  2009  2008  2009  2008 
  (Unaudited)  (Unaudited)  (Unaudited)  (Unaudited) 
                                                                                               
Revenues  $ 918,260 $ 4,450,099 $ 61,077 $ 3,639,234
      
Less Cost of goods sold (includes a inventory reserve
of $151,689, $314,810, $96,260, and $27,989)  935,188 3,781,648 178,334  2,833,148
      
Gross (loss) profit  (16,928) 668,451 (117,257)  806,086
      
Expenses      
Research and Development  3,265,443 2,955,595 1,248,338  1,169,528
Operating, general and administrative 

expenses  3,143,977 2,548,045 1,007,077  850,734
Stock based compensation - operating, 

general and administrative  704,057 311,150 232,995  11,551
      
Total expenses  7,113,477 5,814,790 2,488,410  2,031,813
      
Loss on sale and disposal of property 

and equipment  (9,513) — (577)  —
      
Operating loss  (7,139,918) (5,146,339) (2,606,244)  (1,225,727)
      
Interest and finance expenses (includes interest 
to related party of $481,489, $504,794, 
$148,156, and $166,667)  (8,282,607) (1,814,058) (3,387,306)  (691,659)
Interest income  28,021 32,044 1,895  4,510
      
Net loss   $ (15,394,504) $ (6,928,353) $ (5,991,655) $ (1,912,876)
      
Basic and diluted loss per share:      

Net loss  $ (0.02) $ (0.03) $ (0.01) $ (0.01)
      
Weighted average number of shares 

outstanding  752,581,202 254,615,704 816,742,937  254,615,704



See Notes to Consolidated Financial Statements. 
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AMBIENT CORPORATION 
CONSOLIDATED STATEMENTS OF CASH FLOWS 

  
Nine Months Ended 

September 30, 
  2009  2008 
  (Unaudited)  (Unaudited) 

CASH FLOWS FROM OPERATING ACTIVITIES                                                  
Net loss      $ (15,394,504) $ (6,928,353)
Adjustments to reconcile net loss to net cash used in operating activities:     

Depreciation and amortization   210,352  219,603
Amortization of note discount   —  940,093
Amortization of beneficial conversion feature of convertible debt   6,652,355  368,043
Financing costs related to warrant modification   1,147,167  —
Financing,  consulting and other expenses paid via the 

issuance of common stock and warrants   704,057  311,150
Loss on sale and disposal of property and equipment   9,513  —

(Increase) decrease in operating assets:     
Accounts receivables    1,661,053  (81,772)
Inventory   (166,399)  202,833
Prepaid expenses and other current assets   34,413  (650,773)
Prepaid licensing fees   —  81,997

Increase (decrease) in operating liabilities:     
Accounts payable   (58,744)  460,173
Accrued expenses and other current liabilities   149,022  311,220
Deferred revenue   60,373  —

     
Net cash used in operating activities   (4,991,342)  (4,765,786)
     
CASH FLOWS FROM  INVESTING ACTIVITIES     

Redemption of marketable securities   125,000  400,000
Purchases of marketable securities   —  (525,000)
Additions to property and equipment   (217,794)  (151,474)
Proceeds from sale of property and equipment   460  —

     
Net cash used in investing activities   (92,334)  (276,474)
     
CASH FLOWS FROM FINANCING ACTIVITIES     

Proceeds from issuance and exercise of warrants    857,263  3,000,000
Proceeds from issuance of notes payable   —  2,500,000
Finance costs relating to issuance of debts and warrants   —  (45,000)
Finance costs relating to issuance of notes payable   —  (103,500)
Payments on capitalized lease obligations   (8,491)  —

     
Net cash provided by financing activities   848,772  5,351,500
     
(DECREASE) INCREASE IN CASH AND CASH EQUIVALENTS   (4,234,904)  309,240
     
CASH AND CASH EQUIVALENTS - BEGINNING OF PERIOD   8,011,764  546,125
     
CASH AND CASH EQUIVALENTS - END OF PERIOD  $ 3,776,860 $ 855,365
     
Noncash financing and investing activities:     

Issuance of warrants in connection with issuance of notes payable  $ — $ 3,146,078
     Issuance of common stock upon conversion of debentures  $ 2,500,000  
Supplemental disclosures of cash flow information:     

Cash paid during the period for:     
Interest  $ 425,913 $ 12,180
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AMBIENT CORPORATION 
NOTES TO THE UNAUDITED CONSOLIDATED FINANCIAL STATEMENTS 

NOTE 1 - BASIS OF PRESENTATION  

The accompanying unaudited consolidated financial statements of Ambient Corporation and its subsidiary 
(collectively the" Company") have been prepared in accordance with generally accepted accounting principles 
accepted in the United States of America (“GAAP”) for interim financial information and with Article 8-03 of 
Regulation S-X. Accordingly, they do not include all of the information and notes required by GAAP for complete 
financial statements. In the opinion of management, all adjustments (consisting of normal recurring accruals) 
considered necessary for a fair presentation have been included. Operating results for the nine months ended 
September 30, 2009 are not necessarily indicative of the results that may be expected for the year ending 
December 31, 2009. These unaudited consolidated financial statements should be read in conjunction with the 
audited consolidated financial statements and notes thereto included in the Company's Form 10-K for the year ended 
December 31, 2008, as filed with the Securities and Exchange Commission. 

The Company has sustained losses since its inception. These losses have produced operating cash flow 
deficiencies. The Company expects to incur additional losses in the future  

Management believes that its current available cash resources together with the committed equity based 
financing arrangement discussed in Note 9 (Subsequent Event) below and anticipated proceeds from revenues will 
be sufficient to meet its operating requirements through fiscal year 2010. However, management anticipates the need 
to raise additional funds in order to expand existing commercial deployments and/or satisfy any additional 
significant purchase orders that it may receive. At the present time, the Company has no commitments for any 
additional funding that may be needed. 

We have evaluated subsequent event, through the date that the financial statements were issued on 
November 16, 2009. 

NOTE 2 - RECENTLY ISSUED ACCOUNTING PRONOUNCEMENTS  

Effective July 1, 2009, the Financial Accounting Standards Board’s (“FASB”) Accounting Standards 
Codification ("ASC") became the single official source of authoritative, nongovernmental generally accepted 
accounting principles (“GAAP”) in the United States. The historical GAAP hierarchy was eliminated and the ASC 
became the only level of authoritative GAAP, other than guidance issued by the Securities and Exchange 
Commission. Our accounting policies were not affected by the conversion to ASC. However, references to specific 
accounting standards in the footnotes to our consolidated financial statements have been changed to refer to the 
appropriate section of ASC. 

In October 2009, the FASB issued new standards for revenue recognition with multiple deliverables. These 
new standards impact the determination of when the individual deliverables included in a multiple-element 
arrangement may be treated as separate units of accounting. Additionally, these new standards modify the manner in 
which the transaction consideration is allocated across the separately identified deliverables by no longer permitting 
the residual method of allocating arrangement consideration. These new standards are effective for us beginning in 
the first quarter of fiscal year 2011; however, early adoption is permitted. We do not expect these new standards to 
significantly impact our consolidated financial statements. 

Management does not believe that any other recently issued, but not yet effective, accounting standard if 
currently adopted would have a material effect on the accompanying financial statements.  

NOTE 3 – FAIR VALUE OF FINANCIAL INSTRUMENTS 

Substantially all of the Company’s financial instruments, consisting primarily of cash equivalents, accounts 
payable and accrued expenses, other current liabilities and convertible notes, are carried at, or approximate, fair 
value because of their short-term nature or because they carry market rates of interest.  



AMBIENT CORPORATION 
NOTES TO THE UNAUDITED CONSOLIDATED FINANCIAL STATEMENTS (CONTINUED) 
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NOTE 4 - NET LOSS PER SHARE 

Basic loss per share is computed by dividing net loss applicable to common shares by the weighted-average 
number of shares of common shares outstanding during the period. Diluted loss per share adjusts basic loss per share 
for the effects of convertible securities, stock options and other potentially dilutive instruments, only in the periods 
in which such effect is dilutive. The following securities have been excluded from the calculation of net loss per 
share, as their effect would be antidilutive. 

  

Shares of Common Stock 
Issuable upon Conversion/Exercise 

of as September 30, 

  2009   2008 

Stock options                                                       58,937,000     30,687,000  
Warrants    81,783,331     604,742,855  
Convertible debentures    666,666,667     357,142,857  

 
NOTE 5 - SALES AND MAJOR CUSTOMERS 

Revenues for the nine and three months ended September 30, 2009 and 2008 were as follows: 

  Nine Months Ended  Three Months Ended 

  
September 30,

2009  
September 30,

2008  
September 30, 

2009  
 September 30, 

2008 
  (Unaudited)  (Unaudited) 

Hardware      $ 871,758    $ 4,450,099    $ 48,505     $ 3,639,234

Software and services   46,502   —  12,572   —

   $ 918,260  $ 4,450,099 $ 61,077  $ 3,639,234 

One customer accounted for 100% of the hardware revenue for the 2009 and 2008 periods. 

NOTE 6 – INVENTORY  

Inventory is valued at the lower of cost or market and is determined on first-in-first-out method. Inventory 
consists of the following: 

  
September 30, 

2009   
December 31, 

2008 

  (Unaudited)     

Raw materials $  124,467  $ 30,057
Finished goods    139,981    67,987
  $  264,448  $  98,044

 



AMBIENT CORPORATION 
NOTES TO THE UNAUDITED CONSOLIDATED FINANCIAL STATEMENTS (CONTINUED) 
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NOTE 7 - CONVERTIBLE DEBT – RELATED PARTY 

  
September 30 

2009   
December 31, 

2008  
  (Unaudited)     

Secured Convertible Promissory note payable - interest at 8%, 
due July 31, 2010 (i)  $ 7,500,000    $ 7,500,000  

               
Secured Convertible Promissory note payable - interest at 8%, 

due November 1, 2010 (ii)    2,500,000      2,500,000  
               
Secured Convertible Promissory note payable - interest at 8%, 

due January 15, 2011 (iii)    —      2,500,000  
Total    10,000,000      12,500,000  
               
Less: Discount    (5,093,187 )    (11,745,542)  
               
Total  $ 4,906,813    $ 754,458  

The Company has entered into three security purchase agreements with an institutional investor, Vicis 
Capital Master Fund (the “Investor” or "Vicis").  As of September 30, 2009 Vicis held approximately 72% of the 
issued outstanding shares of Company’s common stock. 

(i) On July 31, 2007, the Company entered into the Securities Purchase Agreement (the "July 07 Purchase 
Agreement") with Vicis , pursuant to which the Investor purchased the Company’s Secured Convertible Promissory 
Note in aggregate principal amount of $7,500,000 (the “July 07 Note”). The July 07 Note has a term of three years 
and becomes due on July 31, 2010. The outstanding principal amount of the July 07 Note is convertible at the option 
of the holder, at any time and from time to time, into shares of the Company’s common stock, par value $0.001 per 
share (the “Common Stock”) at a conversion price of $0.015 per share, subject to certain adjustments. Amounts 
owing under the July 07 Note are secured by substantially all of the assets of the Company. 

Pursuant to the July 07 Purchase Agreement, the Company issued Common Stock purchase warrants (the 
“July 07 Warrants”) to the Investor, exercisable through July 31, 2012, to purchase up to 150,000,000 shares of 
Common Stock, at an exercise price of $0.001 per share. All of these warrants were exercised on November 24, 
2008.  

In connection with this financing, the Company paid fees to a registered broker dealer of $570,000 and 
issued warrants to purchase up to 17,350,000 shares of the Company's Common Stock at a per share exercise price 
of $0.035 for 16.6 million shares and $0.075 for 750,000 shares. 

(ii) On November 1, 2007, the Company entered into a Securities Purchase Agreement (the "November 07 
Purchase Agreement") with the Investor pursuant to which the Investor purchased the Company’s Secured 
Convertible Promissory Note in the principal amount of $2,500,000 (the “November 07 Note”). The November 07 
Note has a term of three years and becomes due on November 1, 2010. The outstanding principal amount of the 
November 07 Note is convertible at the option of the holder at any time and from time to time into shares of 
Common Stock at a conversion price of $0.015 per share. Amounts owing under the November 07 Note are secured 
by substantially all of the assets of the Company. 

In connection with the issuance of the November 07 Note, the Company issued Common Stock purchase 
warrants (the “November 07 Warrants”) to the Investor, exercisable through October 31, 2012, to purchase up to 
27,777,778 shares of our Common Stock at an exercise price of $0.001 per share. All of these warrants were 
exercised on November 24, 2008. 

(iii) On January 15, 2008, the Company entered into a Securities Purchase Agreement (the "January 2008 
Purchase Agreement") with the Investor pursuant to which the Investor purchased the Company’s Secured 
Convertible Promissory Note in the principal amount of $2,500,000 (the “January 08 Note”; together with the 
November 07 Note and the July 07 Note, the “Notes”). The January 08 Note has a term of three years and becomes 
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due on January 15, 2011. The outstanding principal amount of the January 08 Note is convertible at the option of the 
holder at any time and from time to time into shares of Common Stock at a conversion price of $0.015 per share. 
Amounts owing under the January 08 Note are secured by substantially all of the assets of the Company. In 
August 2009, the January 08 Note was converted into 166,666,667 shares of Common Stock.  

In connection with the issuance of the January 08 Note, the Company issued Common Stock purchase 
warrants (the “January 08 Warrants”; together with the November 07 Warrants and the July 07 Warrants, the 
“Investor Warrants”) to the Investor, exercisable through January 15, 2013, to purchase up to 107,142,857 shares of 
Common Stock at an exercise price of $0.001 per share. All of the January 08 Warrants were exercised on 
November 24, 2008. 

In connection with the financing, the Company issued, as compensation to a registered broker dealer, 
warrants to purchase up to 14,999,999 shares of the Company's Common Stock at a per share exercise price of 
$0.035. 

Debt Modification 

On November 21, 2008, the Company and the Investor entered into a Debenture Amendment Agreement 
(the “Debenture Amendment Agreement”), pursuant to which the Investor invested in the Company an additional 
$8 million. In consideration of the investment, the Company reduced the conversion price on the Notes referred to 
above to $0.015 per share. The parties also agreed that in the event that on the trading day immediately preceding 
June 1, 2009, the closing per share price of the Common Stock was less than $0.10, then the per share conversion 
price with respect to any amount then outstanding under the Notes would automatically be further adjusted to $0.01. 
The price of the Common Stock was greater than $0.10 on the trading day immediately preceding June 1, 2009, and 
therefore no adjustment was made. 

In addition, in consideration for the investment, the parties agreed under the Debenture Amendment 
Agreement to amend the terms of the Investor Warrants referred to above to remove all conversion caps from the 
Warrants, which were contractual provisions that prevented the Investor from exercising an amount of such warrants 
to the extent that the Investor would beneficially own (i) greater than 4.99% of the outstanding Common Stock, and 
(ii) greater than 9.99% of the outstanding Common Stock. 

For financial reporting purposes, the Company recorded a discount of $10,000,000 to reflect the beneficial 
conversion feature related to the Debenture Modification Agreement. The discount is being amortized to the date of 
maturity of the various Convertible Promissory Notes unless converted earlier. 

Interest incurred on convertible debt amounted to $481,489 and $148,156 and $504,794 and $166,667 for 
the nine and three months ended September 30, 2009 and 2008, respectively. Amortization of the discounts related 
to the convertible debentures and notes above totaled $6,652,355 and $3,238,436 and $368,043 and $162,343 for the 
nine and three months ended September 30, 2009 and 2008.  

NOTE 8 - STOCKHOLDERS' EQUITY 

On January 13, 2009, the Company issued options to various employees from the Company’s 2000 Equity 
Incentive Plan to purchase up to 20,700,000 shares of the Company’s Common Stock at a share price of $0.035. The 
options will be fully vested as of December 31, 2009.    

On January 16, 2009, the Company issued options to various employees from the Company’s 2000 Equity 
Incentive Plan to purchase up to 250,000 shares of the Company’s Common Stock at a share price of $0.05. The 
options will be fully vested as of December 31, 2009.    

On January 13, 2009, the Company issued options to various directors from the Company’s 2002 Non-
employee Directors Plan to purchase up to 6,000,000 shares of the Company’s Common Stock at a share price of 
$0.035. The options will be fully vested as of December 31, 2009.  

On May 15, 2009, the Company issued 300,000 shares of Common Stock upon the exercise of stock 
options previously issued.  
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On June 29, 2009, the Company issued options to various employees from the Company’s 2000 Equity 
Incentive Plan to purchase up to 200,000 shares of the Company’s Common Stock at a share price of $0.15. The 
options will be fully vested as of June 29, 2011.  

On August 3, 2009, the Company issued options to an employee from the Company’s 2000 Equity 
Incentive Plan to purchase up to 100,000 shares of the Company’s Common Stock at a share price of $0.164. The 
options will be fully vested as of August 3, 2011.  

On October 14, 2009, the Company issued 50,000 shares of Common Stock upon the exercise of options 
previously issued. 

Warrant Exercises 

In April 2009, the Company issued 2,403,403 shares of Common Stock upon the cashless exercise of 
10,666,667 Common Stock purchase warrants.    

On October 8, 2009, the Company issued 2,955,000 shares of Common Stock upon the exercise of finder 
warrants previously issued from the July 07 funding.  

Warrant Modification 

In May 2006, the Company raised net proceeds of $8.986 million in a private placement of $10,000,000 in 
principal amount of its two-year 8% Convertible Debentures (the "2006 Debentures"). The balance was repaid in its 
entirety by January 2008. Investors in the private placement also received Class A warrants, exercisable through 
June 30, 2009, to purchase up to 33,333,333 shares of the Company's Common Stock at a per share exercise price of 
$0.20 and Class B warrants, exercisable through June 30, 2011, to purchase up to 33,333,333 shares of the 
Company’s Common Stock at a per share exercise price of $0.25. 

In connection with the placement of the 2006 Debentures, the Company issued to a registered broker dealer 
that acted as placement agent warrants consisting of (x) warrants to purchase an aggregate of 6,666,667 shares of 
Common Stock having an initial exercise price equal to $0.15, (y) warrants to purchase an aggregate of 3,333,333 
shares of Common Stock having an initial exercise price equal to $0.20, and (z) warrants to purchase an aggregate of 
3,333,333 shares of Common Stock having an initial exercise price equal to $0.25. Except as specifically noted, 
these warrants otherwise are on substantially the same terms and conditions as the investor warrants. 

On June 30, 2009, the Company agreed to modify the terms of the expiring Class A warrants. Under the 
new terms the warrants were exercisable thought August 31, 2009 and the exercise prices were reduced from $.20 to 
$0.15 per share. The Company has valued the warrant modification at $1,147,167 using the Black-Scholes pricing 
model and the following assumptions: contractual term of 0.167 years, an average risk-free interest rate of 0.19% a 
dividend yield of 0% and volatility of 93%. The resulting of $1,147,167 is reflected in the Statement of Operations 
for 2008 as interest expense. 

Following the modification, Class A warrants for an aggregate of 6,283,333 shares of the Company’s 
Common Stock have been exercised for total net cash exercise proceeds of $848,250 through August 31, 2009, and 
30,383,333 Class A warrants expired. 

NOTE 9 - SUBSEQUENT EVENT 

On November 16, 2009, the Company entered into a Securities Purchase Agreement (the "2009 Securities 
Purchase Agreement") with Vicis pursuant to which Vicis furnished to the Company access to a $3,000,000 equity 
based credit line. Pursuant to the 2009 Securities Purchase Agreement, Vicis established an escrow account (the 
“Holdback Account”) into which it will deposit $3,000,000, by no later than November 23, 2009. If the Company’s 
cash resources fall below $1,500,000, the Company is entitled to receive $500,000 from the Holdback Account, in 
consideration of which, it will issue to Vicis, 3,333,333 shares (the “Shares”) of its Common Stock, as well as Series 
G Warrants (the “Warrants”; together with the Shares, the “Securities”) for a corresponding number of shares.  Any 
amounts in the Holdback Account that are not disbursed on or prior to June 30, 2011(as such date may be extended 
by mutual agreement of the parties) will be returned to Vicis and no Securities will be issued with respect to such 
amounts. 
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Ambient may draw down on the Holdback Account as needed until the entire $3,000,000 is exhausted.  If 
the Holdback Account is utilized in its entirety, then the Company will have issued 20,000,000 shares of restricted 
stock and Warrants for an additional 20,000,000 shares of Common Stock.  

The Warrants are exercisable through the second anniversary of issuance at a per share exercise price of 
$0.25. Vicis received piggy-back registration rights in respect of the Shares and the shares of Common Stock 
underlying the warrants. The Warrants provide that such security may not be converted or exercised if, following 
such conversion or exercise, as the case may be, Vicis will hold in excess of 4.99% of the Company’s then issued 
and outstanding Common Stock. However, Vicis is entitled, upon 61 days written notice to the Company, to waive 
these restrictions on conversion and/or exercise. 
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ITEM 2. MANAGEMENT'S DISCUSSION AND ANALYSIS OF FINANCIAL CONDITION AND 
RESULTS OF OPERATION 

THE FOLLOWING DISCUSSION SHOULD BE READ IN CONJUNCTION WITH OUR FINANCIAL 
STATEMENTS AND THE NOTES THERETO. SOME OF OUR DISCUSSION IS FORWARD-LOOKING AND 
INVOLVES RISKS AND UNCERTAINTIES. FOR INFORMATION REGARDING RISK FACTORS THAT 
COULD HAVE A MATERIAL ADVERSE EFFECT ON OUR BUSINESS, REFER TO THE RISK FACTORS 
CONTAINED HEREIN AND THE RISK FACTORS SECTION OF OUR ANNUAL REPORT FOR THE YEAR 
ENDED DECEMBER 31, 2008 ON FORM 10-K. 

OVERVIEW 

Ambient Corporation (“Ambient”, the “Company,” “we or “us”) is a pioneering integrator of smart grid 
communications platforms, creating high-speed Internet Protocols (IP) based data communications networks over 
existing electrical distribution grids, thereby enabling smart grid applications. The Ambient smart grid platform, 
known as Ambient Smart Grid®,, facilitates a two-way, real-time communications network to serve the “last mile” 
backhaul necessary for utilities to implement smart grid applications such as Advanced Metering Infrastructures 
(AMI), real-time pricing, Demand Side Management (DSM), Distribution Monitoring and Automation, direct load 
control and more. When combined, these applications can offer economic, operational and environmental benefits 
for utilities, and ultimately utility customers. 

We are currently conducting deployments with a major electric utility, developing, demonstrating, and 
delivering Ambient Smart Grid utility applications. We continue to develop and extend our network design 
expertise, our hardware and software technology, and our deployment and network management capabilities, with 
the goal of generating revenues from all phases of Ambient Smart Grid communications network deployments. In 
2008, Ambient received purchase orders from Duke Energy Business Services, LLC, and affiliates (collectively, 
“Duke Energy”) to purchase its X2000 and X-3000 communications nodes, license its network management system, 
marketed as AmbientNMS®, and acquire engineering support in building out an intelligent grid/ which includes an 
intelligent-metering platform. These purchase orders have generated revenues of approximately $12.6 million for the 
year ended December 31, 2008 and $918,260 for the nine-month period ended September 30, 2009.  

In September 2009, we and Duke Energy entered into a long-term agreement to supply to Duke Energy for 
deployment over Duke Energy’s electric power distribution grid Ambient’s latest X-series smart grid nodes as the 
central communications technology to transmit data from residential and commercial smart meters and other 
applications back to the utility’s network operations center as part of Duke Energy’s smart grid initiative. The 
Agreement also provides for a license of the node software and the network management system software to operate 
and manage the products and for maintenance services and support to be provided by Ambient for which Duke 
Energy will pay Ambient a maintenance fee after a stated warranty period. The Agreement is in effect until 
December 31, 2015 subject to various rights of the parties to terminate the Agreement prior to such time. Ambient 
has agreed to provide maintenance services potentially extending for ten years after the termination of the 
Agreement if Duke Energy continues to pay for such maintenance services. The Agreement continues the 
relationship that Ambient has had with Duke Energy since 2005 involving various pilot programs and other 
commercial deployments. The Company received blanket purchase orders for approximately $2.5 million to 
purchase the Company’s X-series smart grid node. The node will begin shipping in the fourth quarter of 2009.  

Ambient intends to actively seek new opportunities for commercial deployments and is working to bring 
new and existing networks to full commercialization. In 2009, our principal target customers continue to be electric 
utilities in North America that will be deploying smart grid technologies. Ambient will pursue large investor owned 
utilities as well as smaller municipalities and electrical cooperatives that represent a unique and attractive customer 
base for Ambient. Utilities large and small have a need to modernize their electrical distribution systems, and the 
recent awards by the Department of Energy in conjunction with the American Reinvestment and Recovery Act are 
allowing a broader range of parties to pursue smart grid initiatives. While we look to expand our customer base, we 
continue to work with our utility customers to drive the development of new utility and consumer applications that 
create the need for our Ambient Smart Grid platform. 

. 
We were incorporated under the laws of the state of Delaware in June 1996. To date, we have funded 

operations primarily through the sale of our securities. In addition, management anticipates the need to raise 
additional funds in order to expand existing commercial deployments and/or satisfy any additional significant 
purchase orders that it may receive.  
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Ambient has played a principal role in driving industry standardization efforts through leadership roles in 
industry associations and standards setting organizations, and continues to expand strategic relationships with 
leading suppliers of critical smart grid technologies. Our goal is to be the leading designer, developer and systems 
integrator of turnkey Ambient Smart Grid communications networks, incorporating a wide array of communications 
protocols and smart grid applications such as advanced metering solutions to complement our internally developed 
energy sensing capabilities. 

RESULTS OF OPERATIONS 

COMPARISON OF THE NINE AND THREE MONTHS ENDED SEPTEMBER 30, 2009 TO THE NINE 
AND THREE MONTHS ENDED SEPTEMBER 30, 2008 

REVENUE. Revenues for the nine and three months ended September 30, 2009 were $918,260 and 
$61,077 respectively. Revenues for the corresponding periods in 2008 were $4,450,099 and $3,639,234, 
respectively. Revenues for the 2009 period were attributable to the sales of equipment and software to Duke Energy. 
Revenues for the 2008 period were attributable to the sales of equipment to Duke Energy. Revenues for the nine and 
three months ended September 30, 2009 related to the sales of equipment totaled $871,758 and $48,505, 
respectively, as compared to $4,450,099 and $3,639,234 for the corresponding periods in 2008. 

COST OF GOODS SOLD. Cost of goods sold for the nine and three months ended September 30, 2009, 
were $935,188 and $178,334, respectively, compared to $3,781,648 and $2,833,148 during the corresponding 
periods in 2008. Cost of goods sold included all costs related to manufacturing and selling products and services and 
consisted primarily of direct material costs. During the nine and three months ended September 30, 2009 cost of 
good sold included an inventory reserve of $151,689 and $96,260, respectively. The reserve included expenses 
related to the write down of inventory to the lower of cost or market, and excess and obsolete inventory resulting 
from the transition from second to third generation technology.  

GROSS (LOSS) PROFIT. Gross loss for the nine and three months ended September 30, 2009, was 
$16,928 and $117,257, compared to gross profit of $668,451 and $806,086 for the corresponding periods in 2008. 

RESEARCH AND DEVELOPMENT EXPENSES. Research and development expenses consisted of 
expenses incurred primarily in designing, developing and field testing our smart grid solutions. These expenses 
consisted primarily of salaries and related expenses for personnel, contract design and testing services, supplies used 
and consulting and license fees paid to third parties. Research and development expenses for the nine and three 
months ended September 30, 2009 were $3,265,443 and $1,248,338, respectively, compared to $2,955,595 and 
$1,169,528 during the corresponding periods in 2008.  

OPERATING, GENERAL AND ADMINISTRATIVE EXPENSES. Operating, general and administrative 
expenses primarily consisted of salaries and other related costs for personnel in executive and other administrative 
functions. Other significant costs included insurances, and professional fees for legal, accounting and other services. 
General and administrative expenses for the nine and three months ended September 30, 2009 were $3,143,977 and 
$1,007,077, respectively, compared to $2,548,045 and $850,734 for the corresponding periods in 2008. The increase 
in general and administrative expenses was due to the increase efforts to market and commercialize our Ambient 
Smart Grid communication platform. 

STOCK BASED COMPENSATION. A portion of our operating expenses were attributable to non-cash 
charges associated with the compensation of consultants and employees through the issuance of stock options and 
stock grants. Stock-based compensation is a non-cash expense and will therefore have no impact on our cash flows 
or liquidity. For the nine and three months ended September 30, 2009, we incurred non-cash stock-based 
compensation expense of $704,057 and $232,995 respectively, compared to $311,150 and $11,551 for the 
corresponding periods in 2008. 

INTEREST AND FINANCE EXPENSES. For the nine and three months ended September 30, 2009, we 
incurred interest of $481,489 and $148,156, respectively, compared to $504,794 and $166,667 for the corresponding 
periods in 2008. The interest related primarily to our Senior Secured 8% Convertible Debentures, which were issued 
in July 2007 through January 2008. Additionally, for the nine and three months ended September 30, 2009, we 
incurred non-cash interest of $6,652,355 and $3,238,436, respectively, compared to $368,043 and $162,343 for the 
corresponding periods in 2008. This interest related to the amortization of the beneficial conversion features and 
deferred financing costs was incurred in connection with the placement of our convertible debentures and notes. 
These costs are amortized to the date of maturity of the debt unless converted earlier. In addition, on June 30, 2009, 
we agreed to modify the terms of the expiring Class A warrants. Under the new terms the warrants were exercisable 
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through August 31, 2009 and the exercise prices were reduced from $0.20 to $0.15 per share. The resulting charge 
due to the modification was $1,147,167 and is reflected as additional interest expense. 

LIQUIDITY AND CAPITAL RESOURCES 

Cash balances totaled $3,776,860 at September 30, 2009 and $8,011,764 at December 31, 2008. 
 
Net cash used in operating activities for the nine months ended September 30, 2009 was $4,991,342 and 

was used primarily to pay ongoing research and development and general and administrative expenses. 

Net cash used in investing activities totaled $92,334 during the nine months ended September 30, 2009 and 
was for the redemption of marketable securities of $125,000, net of purchases and sale of property and equipment of 
$217,334. 

Net cash provided by financing activities totaled $848,772 during the nine months ended September 30, 
2009 and represents the exercise of warrants and the payments on capitalized lease obligations. 

A discussion of our recent financings follows. 

In July 2007, November 2007 and January 2008, the Company entered into Securities Purchase 
Agreements with an institutional investor, Vicis Capital Master Fund ("Vicis"), and raised gross proceeds of 
$12.5 million. The notes (the “Vicis Notes”) issued under the Securities Purchase Agreements have a term of three 
years are payable between July 2010 and January 2011. The outstanding principal amounts of the notes were 
convertible at the option of Vicis into shares of Common Stock at an original conversion price of $0.035 per share, 
subject to certain adjustments. As discussed below, in November 2008, the conversion rate was reduced to the 
current rate of $0.015 per shares, subject to certain adjustments. On August 10, 2009, Vicis converted $2.5 million 
of the Vicis Notes into 166,666,667 shares of our common stock. 

On April 23, 2008, we raised $3,000,000 from Vicis from the issuance of warrants, exercisable through 
April 2013, to purchase up to 135,000,000 shares of our Common Stock at a per share exercise price of $0.001. On 
November 21, 2008, we and Vicis entered into a Debenture Amendment Agreement (the “Debenture Amendment 
Agreement”), pursuant to which Vicis invested in the Company an additional $8,000,000. In consideration of Vicis’ 
investment, we reduced the conversion price on the Vicis Notes from $0.035 per share to $0.015 per share. The 
parties also agreed under the Debenture Amendment Agreement that, in the event that on the trading day 
immediately preceding June 1, 2009, the closing per share price of our common stock was less than $0.10, then the 
per share conversion price with respect to any amount then outstanding under the Notes would automatically be 
further adjusted to $0.01. The price of the Common Stock was greater than $0.10 on the trading day immediately 
preceding June 1, 2009, and therefore no adjustment was made. 

On June 30, 2009, the Company extended the terms of the expiring Class A warrants (See note 7 of the 
consolidated financial statements). For the period from July 1, 2009 to August 31, 2009, the Company received net 
proceeds of $848,250 for the exercise of 6,283,333 Class A warrants.  

Finally, on November 13, 2009, we and Vicis entered into an agreement pursuant to which Vicis furnished 
to us access to a $3,000,000 equity based credit line. Pursuant to the arrangement, Vicis established an escrow 
account into which it will deposit $3,000,000 by no later than November 20, 2009. From time to time as our cash 
resources fall below $1,500,000, we are entitled to receive $500,000 from the account in consideration of which we 
will issue to Vicis 3,333,333 shares of our common stock as well as warrants for a corresponding number of shares.  
Ambient may draw down on the escrow account as needed until the entire $3,000,000 is exhausted. The 
arrangement terminates on June 30, 2011, unless the parties elect to extend it by mutual agreement. The Warrants 
are exercisable through the second anniversary of issuance at a per share exercise price of $0.25.  

 

Management believes that its current available cash resources, together with the committed equity based 
financing arrangement established by Vicis and anticipated proceeds from revenues, will be sufficient to meet its 
operating requirements through fiscal year 2010. However, management anticipates the need to raise additional 
funds in order to expand existing commercial deployments and/or satisfy any additional significant purchase orders 
that it may receive. At the present time, the Company has no commitments for any additional funding that may be 
needed. 
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ITEM 4T. CONTROLS AND PROCEDURES 

We maintain disclosure controls and procedures that are designed to ensure that information required to be 
disclosed in our Exchange Act reports is recorded, processed, summarized and reported within the time periods 
specified in the SEC's rules and forms, and that such information is accumulated and communicated to management, 
including our President and Chief Executive Officer (who also serves as our principal executive officer and principal 
financial and accounting officer) to allow timely decisions regarding required disclosure based closely on the 
definition of "disclosure controls and procedures" in Rule 13a-15(e). 

As of the end of the period covered by this report, we carried out an evaluation, under the supervision and 
with participation of management, including our President and Chief Executive Officer (who also serves as our 
principal executive officer and principal financial and accounting officer), of the effectiveness of the design and 
operation of our disclosure controls and procedures. Based on the foregoing, our President and Chief Executive 
Officer concluded that our disclosure controls and procedures were effective. 

We routinely review the Company’s internal control over financial reporting and from time tot time make 
changes intended to enhance the effectiveness of our internal control over financial reporting.  During the quarter 
ended September 30, 2009 there was no change in internal control over financial reporting that materially affected or 
is reasonably likely to materially affect the Company’s internal control over financial reporting, including any 
corrective actions with regard to significant deficiencies and material weakness in the design or operation of internal 
control over financial reporting, subsequent to the evaluation described above.  

Reference is made to the Certification of our President and Chief Executive Officer about these and other 
matters filed as an exhibit to this report. 
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PART II - OTHER INFORMATION   

ITEM 5. OTHER INFORMATION 

On November 16, 2009, Ambient Corporation entered into a Securities Purchase Agreement (the "2009 
Securities Purchase Agreement") with Vicis pursuant to which Vicis furnished to the Company access to a 
$3,000,000 equity based credit line. Pursuant to the Securities Purchase Agreement, Vicis established an escrow 
account (the “Holdback Account”) into which it will deposit $3,000,000 by no later than November 23, 2009. If the 
Company’s cash resources fall below $1,500,000, the Company is entitled to receive $500,000 from the Holdback 
Account in consideration of which it will issue to Vicis 3,333,333 shares (the “Shares”) of its Common Stock as 
well as Series G Warrants (the “Warrants”; together with the Shares, the “Securities”) for a corresponding number 
of shares.  Any amounts in the Holdback Account that are not disbursed on or prior to June 30, 2011, as such date 
may be extended by mutual agreement of the parties) will be returned to Vicis, and no Securities will be issued with 
respect to such amounts. 

Ambient may draw down on the Holdback Account as needed until the entire $3,000,000 is exhausted.  If 
the Holdback Account is utilized in its entirety, then the Company will have issued 20,000,000 shares of restricted 
stock and Warrants for an additional 20,000,000 shares of Common Stock.  

The Warrants are exercisable through the second anniversary of issuance at a per share exercise price of 
$0.25. Vicis received piggy-back registration rights in respect of the Shares and the shares of Common Stock 
underlying the warrants. The Warrants provide that such security may not be converted or exercised if, following 
such conversion or exercise, as the case may be, Vicis will hold in excess of 4.99% of the Company’s then issued 
and outstanding Common Stock. However, Vicis is entitled, upon 61 days written notice to the Company, to waive 
these restrictions on conversion and/or exercise.  

The financing was completed through a private placement and is exempt from registration pursuant to 
Section 4(2) of the Securities Act of 1933, as amended. In claiming the exemption under Section 4(2), the Company 
relied in part on the following facts: (1) the offer and sale involved one purchaser (Vicis) that owns approximately 
72% of the outstanding stock of the Company and has a designee on the Company’s board of directors; (2) the 
purchaser had access to information regarding the Company;(3) the purchaser represented that it (a) had the requisite 
knowledge and experience in financial and business matters to evaluate the merits and risk of an investment in the 
Company; (b) was able to bear the economic risk of an investment in the Company; (c) will acquire the Securities 
for its own account in a transaction not involving any general solicitation or general advertising, and not with a view 
to the distribution thereof; and 94) a restrictive legend will be placed on each certificate or other instrument 
evidencing the Securities.  

 

ITEM 6. EXHIBITS 
 

Exhibit 
No. 

   
Description 

         

4.1  Common Stock Purchase Warrant (Series G) 
   

10.1   Product Sales, Services & Software Agreement between Ambient Corporation and Duke Energy business Services LLC o
own behalf and as agent for and on behalf of Duke Energy Carolinas, LLC, Duke Energy Indiana, Inc, Duke Energy Ohio
Inc., Duke Energy Kentucky, Inc., and certain after acquired affiliates (Pursuant to Rule 24b-2 under the Exchange Act, th
registrant has requested confidential treatment of portions of this exhibit deleted from the filed copy.) 

     

10.2  Securities Purchase Agreement, dated as of November 16, 2009 between Ambient Corporation and Vicis Master Capital F
   

10.3  Registration Rights Agreement, dated as of November 16, 2009 between Ambient Corporation and Vicis Master Capital F
   

31   Certification of John J. Joyce, Chief Executive Officer (Principal Executive officer and Principle Financial and Accountin
Officer) pursuant to Rule 13a-14(a) of the Securities Exchange Act of 1934, as amended. 

     

32   Certification of John J. Joyce, Chief Executive Officer (Principal Executive officer and Principle Financial and Accountin
Officer) pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of 2002. 
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SIGNATURES 

Pursuant to the requirements of the Securities Exchange Act of 1934 the registrant has duly caused this 
report to be signed on its behalf by the undersigned thereunto duly authorized. 

   
  AMBIENT CORPORATION 
      
      
Dated: November 16, 2009  By: /s/ JOHN J. JOYCE 
    John J. Joyce 
    Chief Executive Officer (Principal Executive 

Officer and Principal Financial and Accounting 
Officer) 
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Exhibit 4.1 
 

THIS WARRANT AND THE SHARES OF COMMON STOCK ISSUABLE UPON EXERCISE HEREOF 
HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE 
“SECURITIES ACT”) OR ANY STATE SECURITIES LAWS AND MAY NOT BE SOLD, 
TRANSFERRED OR OTHERWISE DISPOSED OF UNLESS REGISTERED UNDER THE SECURITIES 
ACT AND UNDER APPLICABLE STATE SECURITIES LAWS OR THE ISSUER SHALL HAVE 
RECEIVED AN OPINION OF COUNSEL REASONABLY SATISFACTORY TO THE ISSUER THAT 
REGISTRATION OF SUCH SECURITIES UNDER THE SECURITIES ACT AND UNDER THE 
PROVISIONS OF APPLICABLE STATE SECURITIES LAWS IS NOT REQUIRED. 
 

SERIES G WARRANT TO PURCHASE 
 

SHARES OF COMMON STOCK 
 

OF 
 

AMBIENT CORPORATION  
 

 
No.: W-G-09-01 Number of Shares: [________] 
Date of Issuance: [________] 
 

FOR VALUE RECEIVED, the undersigned, Ambient Corporation, a Delaware corporation (together with 
its successors and assigns, the “Issuer”), hereby certifies that VICIS CAPITAL MASTER FUND or its registered 
assigns is entitled to subscribe for and purchase, during the Term (as hereinafter defined), up to [________] 
([________]) shares (subject to adjustment as hereinafter provided) of the duly authorized, validly issued, fully paid 
and non-assessable Common Stock of the Issuer, at an exercise price per share equal to the Warrant Price then in 
effect, subject, however, to the provisions and upon the terms and conditions hereinafter set forth.  This Warrant has 
been executed and delivered pursuant to the Securities Purchase Agreement dated as of [November __], 2009 (the 
“Purchase Agreement”) by and among the Issuer and the purchaser(s) listed therein.  Capitalized terms used and not 
otherwise defined herein shall have the meanings set forth for such terms in the Purchase Agreement. Capitalized 
terms used in this Warrant and not otherwise defined herein shall have the respective meanings specified in Section 
8 hereof. 
 

1. Term.  The term of this Warrant shall commence on [________] and shall expire at 6:00 p.m., 
eastern time, on the date that is two years after the Original Issue Date (such period being the “Term”). 

 
2. Method of Exercise; Payment; Issuance of New Warrant; Transfer and Exchange. 
 
(a) Time of Exercise.  The purchase rights represented by this Warrant may be exercised in whole or 

in part at any time during the Term.   
 

(b) Method of Exercise.  The Holder hereof may exercise this Warrant, in whole or in part, by the 
surrender of this Warrant (with the exercise form attached hereto duly executed) at the principal office of the Issuer, 
and by the payment to the Issuer of an amount of consideration therefor equal to the Warrant Price in effect on the 
date of such exercise multiplied by the number of shares of Warrant Stock with respect to which this Warrant is then 
being exercised, payable at such Holder’s election (i) by certified or official bank check or by wire transfer to an 
account designated by the Issuer, (ii) by “cashless exercise” in accordance with the provisions of subsection (c) of 
this Section 2, but only when a registration statement under the Securities Act providing for the resale of the 
Warrant Stock is not then in effect, or (iii) when permitted by clause (ii), by a combination of the foregoing methods 
of payment selected by the Holder of this Warrant. 

 
(c) Cashless Exercise.  Notwithstanding any provisions herein to the contrary and commencing one 

(1) year following the Original Issue Date if (i) the Per Share Market Value of one share of Common Stock is 
greater than the Warrant Price (at the date of calculation as set forth below) and (ii) a registration statement under 
the Securities Act providing for the resale of the Warrant Stock is not in effect in accordance with the terms of the 
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Registration Rights Agreement at the time of exercise, unless the registration statement is not effective as a result of 
the Issuer exercising its rights under Section 3(n) of the Registration Rights Agreement, in lieu of exercising this 
Warrant by payment of cash, the Holder may exercise this Warrant by a cashless exercise and shall receive the 
number of shares of Common Stock equal to an amount (as determined below) by surrender of this Warrant at the 
principal office of the Issuer together with the properly endorsed Notice of Exercise in which event the Issuer shall 
issue to the Holder a number of shares of Common Stock computed using the following formula: 
 

 X = Y - (A)(Y) 
             B 

 
Where X = the number of shares of Common Stock to be issued to the Holder. 
 

Y = the number of shares of Common Stock purchasable upon exercise of all of the Warrant 
or, if only a portion of the Warrant is being exercised, the portion of the Warrant being 
exercised.  

 
A = the Warrant Price.  
 

 B = the Per Share Market Value of one share of Common Stock. 
 
(d) Issuance of Stock Certificates.  In the event of any exercise of this Warrant in accordance with and 

subject to the terms and conditions hereof, certificates for the shares of Warrant Stock so purchased shall be dated 
the date of such exercise and delivered to the Holder hereof within a reasonable time, not exceeding three (3) 
Trading Days after such exercise (the “Delivery Date”) or, at the request of the Holder (provided that a registration 
statement under the Securities Act providing for the resale of the Warrant Stock is then in effect), issued and 
delivered to the Depository Trust Company (“DTC”) account on the Holder’s behalf via the Deposit Withdrawal 
Agent Commission System (“DWAC”) within a reasonable time, not exceeding three (3) Trading Days after such 
exercise, and the Holder hereof shall be deemed for all purposes to be the holder of the shares of Warrant Stock so 
purchased as of the date of such exercise.  Notwithstanding the foregoing to the contrary, the Issuer or its transfer 
agent shall only be obligated to issue and deliver the shares to the DTC on a holder’s behalf via DWAC if such 
exercise is in connection with a sale and the Issuer and its transfer agent are participating in DTC through the 
DWAC system.  The Holder shall deliver this original Warrant, or an indemnification undertaking with respect to 
such Warrant in the case of its loss, theft or destruction, at such time that this Warrant is fully exercised.  With 
respect to partial exercises of this Warrant, the Issuer shall keep written records for the Holder of the number of 
shares of Warrant Stock exercised as of each date of exercise. 
 

(e) Compensation for Buy-In on Failure to Timely Deliver Certificates Upon Exercise.  
 

(i) The Issuer understands that a delay in the delivery of the shares of Common Stock upon 
exercise of this Warrant beyond the Delivery Date could result in economic loss to the Holder.  If the Issuer 
fails to deliver to the Holder such shares via DWAC or a certificate or certificates pursuant to this Section 
hereunder by the Delivery Date, the Issuer shall pay to the Holder, in cash, for each $500 of Warrant Shares 
(based on the Closing Price of the Common Stock on the date such Securities are submitted to the Issuer’s 
transfer agent), $5 per Trading Day (increasing to $10 per Trading Day five (5) Trading Days after such 
damages have begun to accrue and increasing to $15 per Trading Day ten (10) Trading Days after such 
damages have begun to accrue) for each Trading Day after the Delivery Date until such certificate is 
delivered (which amount shall be paid as liquidated damages and not as a penalty).  Nothing herein shall 
limit a Holder’s right to pursue actual damages for the Issuer’s failure to deliver certificates representing 
any Securities as required by the Transaction Documents, and the Holder shall have the right to pursue all 
remedies available to it at law or in equity including, without limitation, a decree of specific performance 
and/or injunctive relief. Notwithstanding anything to the contrary contained herein, the Holder shall be 
entitled to withdraw an Exercise Notice, and upon such withdrawal the Issuer shall only be obligated to pay 
the liquidated damages accrued in accordance with this Section 2(e)(i) through the date the Exercise Notice 
is withdrawn. 

 
(ii) In addition to any other rights available to the Holder, if the Issuer fails to cause its 

transfer agent to transmit to the Holder a certificate or certificates representing the Warrant Stock pursuant 
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to an exercise on or before the Delivery Date, and if after such date the Holder is required by its broker to 
purchase (in an open market transaction or otherwise) shares of Common Stock to deliver in satisfaction of 
a sale by the Holder of the Warrant Stock which the Holder anticipated receiving upon such exercise (a 
“Buy-In”), then the Issuer shall (1) pay in cash to the Holder the amount by which (x) the Holder’s total 
purchase price (including brokerage commissions, if any) for the shares of Common Stock so purchased 
exceeds (y) the amount obtained by multiplying (A) the number of shares of Warrant Stock that the Issuer 
was required to deliver to the Holder in connection with the exercise at issue times (B) the price at which 
the sell order giving rise to such purchase obligation was executed, and (2) at the option of the Holder, 
either reinstate the portion of the Warrant and equivalent number of shares of Warrant Stock for which such 
exercise was not honored or deliver to the Holder the number of shares of Common Stock that would have 
been issued had the Issuer timely complied with its exercise and delivery obligations hereunder.  For 
example, if the Holder purchases Common Stock having a total purchase price of $11,000 to cover a Buy-
In with respect to an attempted exercise of shares of Common Stock with an aggregate sale price giving 
rise to such purchase obligation of $10,000, under clause (1) of the immediately preceding sentence the 
Issuer shall be required to pay the Holder $1,000. The Holder shall provide the Issuer written notice 
indicating the amounts payable to the Holder in respect of the Buy-In, together with applicable 
confirmations and other evidence reasonably requested by the Issuer.  Nothing herein shall limit a Holder’s 
right to pursue any other remedies available to it hereunder, at law or in equity including, without 
limitation, a decree of specific performance and/or injunctive relief with respect to the Issuer’s failure to 
timely deliver certificates representing shares of Common Stock upon exercise of this Warrant as required 
pursuant to the terms hereof. 

 (f) Transferability of Warrant.  Subject to Section 2(h) hereof, this Warrant may be transferred by a 
Holder, in whole or in part, subject only to the restrictions specified in the Purchase Agreement.  If transferred 
pursuant to this paragraph, this Warrant may be transferred on the books of the Issuer by the Holder hereof in person 
or by duly authorized attorney, upon surrender of this Warrant at the principal office of the Issuer, properly endorsed 
(by the Holder executing an assignment in the form attached hereto) and upon payment of any necessary transfer tax 
or other governmental charge imposed upon such transfer.  This Warrant is exchangeable at the principal office of 
the Issuer for Warrants to purchase the same aggregate number of shares of Warrant Stock, each new Warrant to 
represent the right to purchase such number of shares of Warrant Stock as the Holder hereof shall designate at the 
time of such exchange.  All Warrants issued on transfers or exchanges shall be dated the Original Issue Date and 
shall be identical with this Warrant except as to the number of shares of Warrant Stock issuable pursuant thereto. 
 

(g) Continuing Rights of Holder.  The Issuer will, at the time of or at any time after each exercise of 
this Warrant, upon the request of the Holder hereof, acknowledge in writing the extent, if any, of its continuing 
obligation to afford to such Holder all rights to which such Holder shall continue to be entitled after such exercise in 
accordance with the terms of this Warrant, provided that if any such Holder shall fail to make any such request, the 
failure shall not affect the continuing obligation of the Issuer to afford such rights to such Holder. 

 
(h) Compliance with Securities Laws. 

 
(i) The Holder of this Warrant, by acceptance hereof, acknowledges that this Warrant and 

the shares of Warrant Stock to be issued upon exercise hereof are being acquired solely for the Holder’s 
own account and not as a nominee for any other party, and for investment, and that the Holder will not 
offer, sell or otherwise dispose of this Warrant or any shares of Warrant Stock to be issued upon exercise 
hereof except pursuant to an effective registration statement, or an exemption from registration, under the 
Securities Act and any applicable state securities laws. 

 
(ii) Except as provided in paragraph (iii) below, this Warrant and all certificates representing 

shares of Warrant Stock issued upon exercise hereof shall be stamped or imprinted with a legend in 
substantially the following form: 

 
THIS WARRANT AND THE SHARES OF COMMON STOCK ISSUABLE 
UPON EXERCISE HEREOF HAVE NOT BEEN REGISTERED UNDER THE 
SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”) OR 
ANY STATE SECURITIES LAWS AND MAY NOT BE SOLD, 
TRANSFERRED OR OTHERWISE DISPOSED OF UNLESS REGISTERED 
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UNDER THE SECURITIES ACT AND UNDER APPLICABLE STATE 
SECURITIES LAWS OR THE ISSUER SHALL HAVE RECEIVED AN 
OPINION OF COUNSEL REASONABLY SATISFACTORY TO THE 
ISSUER THAT REGISTRATION OF SUCH SECURITIES UNDER THE 
SECURITIES ACT AND UNDER THE PROVISIONS OF APPLICABLE 
STATE SECURITIES LAWS IS NOT REQUIRED. 

 
(iii) The Issuer agrees to reissue this Warrant or certificates representing any of the Warrant 

Stock, without the legend set forth above if at such time, prior to making any transfer of any such 
securities, the Holder shall give written notice to the Issuer describing the manner and terms of such 
transfer.  Such proposed transfer will not be effected until: (a) either (i) the Issuer has received an opinion 
of counsel reasonably satisfactory to the Issuer, to the effect that the registration of such securities under 
the Securities Act is not required in connection with such proposed transfer, (ii) a registration statement 
under the Securities Act covering such proposed disposition has been filed by the Issuer with the Securities 
and Exchange Commission and has become effective under the Securities Act, (iii) the Issuer has received 
other evidence reasonably satisfactory to the Issuer that such registration and qualification under the 
Securities Act and state securities laws are not required, or (iv) the Holder provides the Issuer with 
reasonable assurances that such security can be sold pursuant to Rule 144 under the Securities Act; and (b) 
either (i) the Issuer has received an opinion of counsel reasonably satisfactory to the Issuer, to the effect 
that registration or qualification under the securities or “blue sky” laws of any state is not required in 
connection with such proposed disposition, or (ii) compliance with applicable state securities or “blue sky” 
laws has been effected or a valid exemption exists with respect thereto.  The Issuer will respond to any such 
notice from a holder within three (3) Trading Days.  In the case of any proposed transfer under this Section 
2(h), the Issuer will use reasonable efforts to comply with any such applicable state securities or “blue sky” 
laws, but shall in no event be required, (x) to qualify to do business in any state where it is not then 
qualified, (y) to take any action that would subject it to tax or to the general service of process in any state 
where it is not then subject, or (z) to comply with state securities or “blue sky” laws of any state for which 
registration by coordination is unavailable to the Issuer.  The restrictions on transfer contained in this 
Section 2(h) shall be in addition to, and not by way of limitation of, any other restrictions on transfer 
contained in any other section of this Warrant.  Whenever a certificate representing the Warrant Stock is 
required to be issued to the Holder without a legend, in lieu of delivering physical certificates representing 
the Warrant Stock, the Issuer shall cause its transfer agent to electronically transmit the Warrant Stock to 
the Holder by crediting the account of the Holder’s Prime Broker with DTC through its DWAC system (to 
the extent not inconsistent with any provisions of this Warrant or the Purchase Agreement).   

 
(i) Accredited Investor Status.  In no event may the Holder exercise this Warrant in whole or in part 

unless the Holder is an “accredited investor” as defined in Regulation D under the Securities Act.   
 
(j) No Mandatory Redemption.  This Warrant may not be called or redeemed by the Issuer without 

the written consent of the Holder. 
 
(k) Consent to Change in Control Transaction.  Notwithstanding anything contained herein, the 

Company shall not enter into any Change in Control Transaction without the consent of the Majority Holders as set 
forth in Section 3.18(e) of the Purchase Agreement. 

 
3. Stock Fully Paid; Reservation and Listing of Shares; Covenants. 

 
(a) Stock Fully Paid.  The Issuer represents, warrants, covenants and agrees that all shares of Warrant 

Stock which may be issued upon the exercise of this Warrant or otherwise hereunder will, when issued in 
accordance with the terms of this Warrant, be duly authorized, validly issued, fully paid and non-assessable and free 
from all taxes, liens and charges created by or through the Issuer.  The Issuer further covenants and agrees that 
during the period within which this Warrant may be exercised, the Issuer will at all times have authorized and 
reserved for the purpose of the issuance upon exercise of this Warrant a number of authorized but unissued shares of 
Common Stock equal to at least one hundred percent (100%) of the number of shares of Common Stock issuable 
upon exercise of this Warrant without regard to any limitations on exercise. 
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(b) Reservation.  If any shares of Common Stock required to be reserved for issuance upon exercise of 
this Warrant or as otherwise provided hereunder require registration or qualification with any Governmental 
Authority under any federal or state law before such shares may be so issued, the Issuer will in good faith use its 
best efforts as expeditiously as possible at its expense to cause such shares to be duly registered or qualified.  If the 
Issuer shall list any shares of Common Stock on any securities exchange or market it will, at its expense, list 
thereon, and maintain and increase when necessary such listing, of, all shares of Warrant Stock from time to time 
issued upon exercise of this Warrant or as otherwise provided hereunder (provided that such Warrant Stock has been 
registered pursuant to a registration statement under the Securities Act then in effect), and, to the extent permissible 
under the applicable securities exchange rules, all unissued shares of Warrant Stock which are at any time issuable 
hereunder, so long as any shares of Common Stock shall be so listed.  The Issuer will also so list on each securities 
exchange or market, and will maintain such listing of, any other securities which the Holder of this Warrant shall be 
entitled to receive upon the exercise of this Warrant if at the time any securities of the same class shall be listed on 
such securities exchange or market by the Issuer. 
 

(c) Loss, Theft, Destruction of Warrants.  Upon receipt of evidence satisfactory to the Issuer of the 
ownership of and the loss, theft, destruction or mutilation of any Warrant and, in the case of any such loss, theft or 
destruction, upon receipt of indemnity or security satisfactory to the Issuer or, in the case of any such mutilation, 
upon surrender and cancellation of such Warrant, the Issuer will make and deliver, in lieu of such lost, stolen, 
destroyed or mutilated Warrant, a new Warrant of like tenor and representing the right to purchase the same number 
of shares of Common Stock. 

 
(d) Payment of Taxes.  The Issuer will pay any documentary stamp taxes attributable to the initial 

issuance of the Warrant Stock issuable upon exercise of this Warrant; provided, however, that the Issuer shall not be 
required to pay any tax or taxes which may be payable in respect of any transfer involved in the issuance or delivery 
of any certificates representing Warrant Stock in a name other than that of the Holder in respect to which such 
shares are issued. 

 
4. Adjustment of Warrant Price and Number of Shares Issuable Upon Exercise.  The Warrant Price 

and the number of shares of Warrant Stock that may be purchased upon exercise of this Warrant shall be subject to 
adjustment from time to time as set forth in this Section 4. The Issuer shall give the Holder notice of any event 
described below which requires an adjustment pursuant to this Section 4 in accordance with the notice provisions set 
forth in Section 5. 

 
(a) Recapitalization, Reorganization, Reclassification, Consolidation, Merger or Sale.  In case the 

Issuer after the Original Issue Date shall do any of the following (each, a “Triggering Event”): (a) consolidate or 
merge with or into any other Person and the Issuer shall not be the continuing or surviving corporation of such 
consolidation or merger, or (b) permit any other Person to consolidate with or merge into the Issuer and the Issuer 
shall be the continuing or surviving Person but, in connection with such consolidation or merger, any Capital Stock 
of the Issuer shall be changed into or exchanged for Securities of any other Person or cash or any other property, or 
(c) transfer all or substantially all of its properties or assets to any other Person, or (d) effect a capital reorganization 
or reclassification of its Capital Stock, then, and as a condition to each such Triggering Event, proper and adequate 
provision shall be made so that, upon the basis and the terms and in the manner provided in this Warrant, the Holder 
of this Warrant shall be entitled upon the exercise hereof at any time after the consummation of such Triggering 
Event, to the extent this Warrant is not exercised prior to such Triggering Event, to receive at the Warrant Price in 
effect at the time immediately prior to the consummation of such Triggering Event in lieu of the Common Stock 
issuable upon such exercise of this Warrant prior to such Triggering Event, the Securities, cash and property to 
which such Holder would have been entitled upon the consummation of such Triggering Event if such Holder had 
exercised the rights represented by this Warrant immediately prior thereto (including the right of a shareholder to 
elect the type of consideration it will receive upon a Triggering Event), subject to adjustments (subsequent to such 
corporate action) as nearly equivalent as possible to the adjustments provided for elsewhere in this Section 4; 
provided, however, the Holder shall have the option to receive, in lieu of the foregoing right to receive such 
securities, cash and property, an amount in cash equal to the value of this Warrant calculated in accordance with the 
Black-Scholes formula.  Notwithstanding the foregoing to the contrary, in the event of a Triggering Event, at the 
request of the Holder delivered before the ninetieth (90th) day after such Triggering Event, the Issuer shall pay to the 
Holder an amount in cash equal to the value of the unexercised portion of this Warrant as of the date of such 
Triggering Event calculated in accordance with the Black-Scholes formula within five (5) days of such request.   
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  (b) Stock Dividends, Subdivisions and Combinations.  If at any time the Issuer shall: 
 

   (i) make or issue or set a record date for the holders of the Common Stock for the 
purpose of entitling them to receive a dividend payable in, or other distribution of, shares of Common 
Stock,  

 
   (ii)  subdivide its outstanding shares of Common Stock into a larger number of 
shares of Common Stock, or 

 
   (iii)  combine its outstanding shares of Common Stock into a smaller number of 
shares of Common Stock, 

 
then (1) the number of shares of Common Stock for which this Warrant is exercisable immediately after the 
occurrence of any such event shall be adjusted to equal the number of shares of Common Stock which a record 
holder of the same number of shares of Common Stock for which this Warrant is exercisable immediately prior to 
the occurrence of such event would own or be entitled to receive after the happening of such event, and (2) the 
Warrant Price then in effect shall be adjusted to equal (A) the Warrant Price then in effect multiplied by the number 
of shares of Common Stock for which this Warrant is exercisable immediately prior to the adjustment divided by 
(B) the number of shares of Common Stock for which this Warrant is exercisable immediately after such 
adjustment. 
 
 (c) Certain Other Distributions.  If at any time the Issuer shall make or issue or set a record date for 
the holders of the Common Stock for the purpose of entitling them to receive any dividend or other distribution of: 
 

(i) cash (other than a cash dividend payable out of earnings or earned surplus 
legally available for the payment of dividends under the laws of the jurisdiction of incorporation of the 
Issuer), 

 
(ii) any evidences of its indebtedness, any shares of stock of any class or any other 

securities or property of any nature whatsoever (other than cash, Common Stock Equivalents or Additional 
Shares of Common Stock), or 

 
(iii) any warrants or other rights to subscribe for or purchase any evidences of its 

indebtedness, any shares of stock of any class or any other securities or property of any nature whatsoever 
(other than cash, Common Stock Equivalents or Additional Shares of Common Stock),  

 
then (1) the number of shares of Common Stock for which this Warrant is exercisable shall be adjusted to equal the 
product of the number of shares of Common Stock for which this Warrant is exercisable immediately prior to such 
adjustment multiplied by a fraction (A) the numerator of which shall be the Per Share Market Value of Common 
Stock at the date of taking such record and (B) the denominator of which shall be such Per Share Market Value 
minus the amount allocable to one share of Common Stock of any such cash so distributable and of the fair value (as 
determined in good faith by the Board of Directors of the Issuer and supported by an opinion from an investment 
banking firm mutually agreed upon by the Issuer and the Holder) of any and all such evidences of indebtedness, 
shares of stock, other securities or property or warrants or other subscription or purchase rights so distributable, and 
(2) the Warrant Price then in effect shall be adjusted to equal (A) the Warrant Price then in effect multiplied by the 
number of shares of Common Stock for which this Warrant is exercisable immediately prior to the adjustment 
divided by (B) the number of shares of Common Stock for which this Warrant is exercisable immediately after such 
adjustment.  A reclassification of the Common Stock (other than a change in par value, or from par value to no par 
value or from no par value to par value) into shares of Common Stock and shares of any other class of stock shall be 
deemed a distribution by the Issuer to the holders of its Common Stock of such shares of such other class of stock 
within the meaning of this Section 4(c) and, if the outstanding shares of Common Stock shall be changed into a 
larger or smaller number of shares of Common Stock as a part of such reclassification, such change shall be deemed 
a subdivision or combination, as the case may be, of the outstanding shares of Common Stock within the meaning of 
Section 4(b).  
 
 (d) Issuance of Additional Shares of Common Stock.  In the event the Issuer shall at any time 
following the Original Issuance Date issue any Additional Shares of Common Stock (otherwise than as provided in 
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the foregoing subsections (b) through (c) of this Section 4), at a price per share less than the Warrant Price then in 
effect or without consideration, then the Warrant Price upon each such issuance shall be adjusted to the price equal 
to the consideration per share paid for such Additional Shares of Common Stock. 
  

(e) Issuance of Common Stock Equivalents.  In the event the Issuer shall at any time following the 
Original Issuance Date take a record of the holders of its Common Stock for the purpose of entitling them to receive 
a distribution of, or shall in any manner (whether directly or by assumption in a merger in which the Issuer is the 
surviving corporation) issue or sell, any Common Stock Equivalents, whether or not the rights to exchange or 
convert thereunder are immediately exercisable, and the price per share for which Common Stock is issuable upon 
such conversion or exchange shall be less than the Warrant Price in effect immediately prior to the time of such 
issue or sale, or if, after any such issuance of Common Stock Equivalents, the price per share for which Additional 
Shares of Common Stock may be issuable thereafter is amended or adjusted, and such price as so amended shall be 
less than the Warrant Price in effect at the time of such amendment or adjustment, then the Warrant Price then in 
effect shall be adjusted as provided in Section 4(d).  No further adjustments of the number of shares of Common 
Stock for which this Warrant is exercisable and the Warrant Price then in effect shall be made upon the actual issue 
of such Common Stock upon conversion or exchange of such Common Stock Equivalents. 
 

(f) Other Provisions applicable to Adjustments under this Section.  The following provisions shall be 
applicable to the making of adjustments of the number of shares of Common Stock for which this Warrant is 
exercisable and the Warrant Price then in effect provided for in this Section 4: 
 
  (i) Computation of Consideration.  To the extent that any Additional Shares of Common 
Stock or any Common Stock Equivalents (or any warrants or other rights therefor) shall be issued for cash 
consideration, the consideration received by the Issuer therefor shall be the amount of the cash received by the Issuer 
therefor, or, if such Additional Shares of Common Stock or Common Stock Equivalents are offered by the Issuer for 
subscription, the subscription price, or, if such Additional Shares of Common Stock or Common Stock Equivalents 
are sold to underwriters or dealers for public offering without a subscription offering, the initial public offering price 
(in any such case subtracting any amounts paid or receivable for accrued interest or accrued dividends and without 
taking into account any compensation, discounts or expenses paid or incurred by the Issuer for and in the 
underwriting of, or otherwise in connection with, the issuance thereof).  In connection with any merger or 
consolidation in which the Issuer is the surviving corporation (other than any consolidation or merger in which the 
previously outstanding shares of Common Stock of the Issuer shall be changed to or exchanged for the stock or 
other securities of another corporation), the amount of consideration therefore shall be, deemed to be the fair value, 
as determined reasonably and in good faith by the Board, of such portion of the assets and business of the 
nonsurviving corporation as the Board may determine to be attributable to such shares of Common Stock or 
Common Stock Equivalents, as the case may be.  The consideration for any Additional Shares of Common Stock 
issuable pursuant to any warrants or other rights to subscribe for or purchase the same shall be the consideration 
received by the Issuer for issuing such warrants or other rights plus the additional consideration payable to the Issuer 
upon exercise of such warrants or other rights.  The consideration for any Additional Shares of Common Stock 
issuable pursuant to the terms of any Common Stock Equivalents shall be the consideration received by the Issuer 
for issuing warrants or other rights to subscribe for or purchase such Common Stock Equivalents, plus the 
consideration paid or payable to the Issuer in respect of the subscription for or purchase of such Common Stock 
Equivalents, plus the additional consideration, if any, payable to the Issuer upon the exercise of the right of 
conversion or exchange in such Common Stock Equivalents.  In the event of any consolidation or merger of the 
Issuer in which the Issuer is not the surviving corporation or in which the previously outstanding shares of Common 
Stock of the Issuer shall be changed into or exchanged for the stock or other securities of another corporation, or in 
the event of any sale of all or substantially all of the assets of the Issuer for stock or other securities of any 
corporation, the Issuer shall be deemed to have issued a number of shares of its Common Stock for stock or 
securities or other property of the other corporation computed on the basis of the actual exchange ratio on which the 
transaction was predicated, and for a consideration equal to the fair market value on the date of such transaction of 
all such stock or securities or other property of the other corporation.  In the event any consideration received by the 
Issuer for any securities consists of property other than cash, the fair market value thereof at the time of issuance or 
as otherwise applicable shall be as determined in good faith by the Board.  In the event Common Stock is issued 
with other shares or securities or other assets of the Issuer for consideration which covers both, the consideration 
computed as provided in this Section 4(f)(i) shall be allocated among such securities and assets as determined in 
good faith by the Board. 
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  (ii) When Adjustments to Be Made.  The adjustments required by this Section 4 shall be 
made whenever and as often as any specified event requiring an adjustment shall occur, except that any adjustment 
of the number of shares of Common Stock for which this Warrant is exercisable that would otherwise be required 
may be postponed (except in the case of a subdivision or combination of shares of the Common Stock, as provided 
for in Section 4(b)) up to, but not beyond the date of exercise if such adjustment either by itself or with other 
adjustments not previously made adds or subtracts less than one percent (1%) of the shares of Common Stock for 
which this Warrant is exercisable immediately prior to the making of such adjustment.  Any adjustment representing 
a change of less than such minimum amount (except as aforesaid) which is postponed shall be carried forward and 
made as soon as such adjustment, together with other adjustments required by this Section 4 and not previously 
made, would result in a minimum adjustment or on the date of exercise. For the purpose of any adjustment, any 
specified event shall be deemed to have occurred at the close of business on the date of its occurrence. 
 
  (iii) Fractional Interests.  In computing adjustments under this Section 4, fractional interests in 
Common Stock shall be taken into account to the nearest one one-hundredth (1/100th) of a share. 
 

 (iv) When Adjustment Not Required.  If the Issuer shall take a record of the holders of its 
Common Stock for the purpose of entitling them to receive a dividend or distribution or subscription or purchase 
rights and shall, thereafter and before the distribution to stockholders thereof, legally abandon its plan to pay or 
deliver such dividend, distribution, subscription or purchase rights, then thereafter no adjustment shall be required 
by reason of the taking of such record and any such adjustment previously made in respect thereof shall be rescinded 
and annulled. 

  
(g) Form of Warrant after Adjustments.  The form of this Warrant need not be changed because of any 

adjustments in the Warrant Price or the number and kind of Securities purchasable upon the exercise of this Warrant. 
 

 (h) Escrow of Warrant Stock.  If after any property becomes distributable pursuant to this Section 4 
by reason of the taking of any record of the holders of Common Stock, but prior to the occurrence of the event for 
which such record is taken, and the Holder exercises this Warrant, any shares of Common Stock issuable upon 
exercise by reason of such adjustment shall be deemed the last shares of Common Stock for which this Warrant is 
exercised (notwithstanding any other provision to the contrary herein) and such shares or other property shall be 
held in escrow for the Holder by the Issuer to be issued to the Holder upon and to the extent that the event actually 
takes place, upon payment of the current Warrant Price.  Notwithstanding any other provision to the contrary herein, 
if the event for which such record was taken fails to occur or is rescinded, then such escrowed shares shall be 
cancelled by the Issuer and escrowed property returned. 
 
 (i) Certain Issues Excepted.  Anything herein to the contrary notwithstanding, the Maker shall not be 
required to make any adjustment to the Warrant Price in connection with securities issued by the Maker in a 
Permitted Financing. 
 

5. Notice of Adjustments.  Whenever the Warrant Price or Warrant Share Number shall be adjusted 
pursuant to Section 4 hereof (for purposes of this Section 5, each an “adjustment”), the Issuer shall cause its Chief 
Financial Officer to prepare and execute a certificate setting forth, in reasonable detail, the event requiring the 
adjustment, the amount of the adjustment, the method by which such adjustment was calculated (including a 
description of the basis on which the Board made any determination hereunder), and the Warrant Price and Warrant 
Share Number after giving effect to such adjustment, and shall cause copies of such certificate to be delivered to the 
Holder of this Warrant promptly after each adjustment.  Any dispute between the Issuer and the Holder of this 
Warrant with respect to the matters set forth in such certificate may at the option of the Holder of this Warrant be 
submitted to a national or regional accounting firm reasonably acceptable to the Issuer and the Holder, provided that 
the Issuer shall have ten (10) days after receipt of notice from such Holder of its selection of such firm to object 
thereto, in which case such Holder shall select another such firm and the Issuer shall have no such right of objection.  
The firm selected by the Holder of this Warrant as provided in the preceding sentence shall be instructed to deliver a 
written opinion as to such matters to the Issuer and such Holder within thirty (30) days after submission to it of such 
dispute.  Such opinion shall be final and binding on the parties hereto.  The costs and expenses of the initial 
accounting firm shall be paid equally by the Issuer and the Holder and, in the case of an objection by the Issuer, the 
costs and expenses of the subsequent accounting firm shall be paid in full by the Issuer. 
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6. Fractional Shares.  No fractional shares of Warrant Stock will be issued in connection with any 
exercise hereof, but in lieu of such fractional shares, the Issuer shall round the number of shares to be issued upon 
exercise up to the nearest whole number of shares. 

 
 7. Ownership Caps and Certain Exercise Restrictions.   
 
  (a)  Notwithstanding anything to the contrary set forth in this Warrant, at no time may a Holder of 
this Warrant exercise any portion of this Warrant if the number of shares of Common Stock to be issued pursuant to 
such exercise would exceed, when aggregated with all other shares of Common Stock beneficially owned by such 
Holder at such time, the number of shares of Common Stock which would result in such Holder beneficially owning 
(as determined in accordance with Section 13(d) of the Exchange Act and the rules  thereunder) in excess of 4.99% 
of the then issued and outstanding shares of Common Stock; provided, however, that upon a holder of this Warrant 
providing the Issuer with sixty-one (61) days notice (pursuant to Section 12 hereof) (the “Waiver Notice”) that such 
Holder would like to waive this Section 7(a) with regard to any or all shares of Common Stock issuable upon 
exercise of this Warrant, this Section 7(a) will be of no force or effect with regard to all or a portion of the Warrant 
referenced in the Waiver Notice; provided, further, that this provision shall be of no further force or effect during the 
sixty-one (61) days immediately preceding the expiration of the term of this Warrant.  In all circumstances, exercise 
of this Warrant shall be deemed to be the Holder’s representation that such exercise conforms to the provisions of 
this Section 7(a) and the Issuer shall be under no obligation to verify or ascertain compliance by the Holder with this 
provision. 
 
  (b) The Holder may not exercise the Warrant hereunder to the extent such exercise would 
result in the Holder beneficially owning (as determined in accordance with Section 13(d) of the Exchange Act and 
the rules thereunder) in excess of 9.99% of the then issued and outstanding shares of Common Stock, including 
shares issuable upon exercise of the Warrant held by the Holder after application of this Section; provided, however, 
that upon a holder of this Warrant providing the Issuer with a Waiver Notice that such holder would like to waive 
this Section 7(b) with regard to any or all shares of Common Stock issuable upon exercise of this Warrant, this 
Section 7(b) shall be of no force or effect with regard to those shares of Warrant Stock referenced in the Waiver 
Notice; provided, further, that this provision shall be of no further force or effect during the sixty-one (61) days 
immediately preceding the expiration of the term of this Warrant.  In all circumstances, exercise of this Warrant 
shall be deemed to be the Holder’s representation that such exercise conforms to the provisions of this Section 7(b) 
and the Issuer shall be under no obligation to verify or ascertain compliance by the Holder with this provision. 
 
 8. Definitions.  For the purposes of this Warrant, the following terms have the following meanings: 
 

 “Additional Shares of Common Stock” means all shares of Common Stock issued by the Issuer 
after the Original Issue Date, and all shares of Other Common, if any, issued by the Issuer after the Original 
Issue Date, except for those issued in a Permitted Financing. 

  
“Board” shall mean the Board of Directors of the Issuer. 

 
“Capital Stock” means and includes (i) any and all shares, interests, participations or other 

equivalents of or interests in (however designated) corporate stock, including, without limitation, shares of 
preferred or preference stock, (ii) all partnership interests (whether general or limited) in any Person which 
is a partnership, (iii) all membership interests or limited liability company interests in any limited liability 
company, and (iv) all equity or ownership interests in any Person of any other type. 

 
“Certificate of Incorporation” means the Certificate of Incorporation of the Issuer as in effect on 

the Original Issue Date, and as hereafter from time to time amended, modified, supplemented or restated in 
accordance with the terms hereof and thereof and pursuant to applicable law. 

 
“Common Stock” means the Common Stock, $0.001 par value per share, of the Issuer and any 

other Capital Stock into which such stock may hereafter be changed. 
 

“Common Stock Equivalent” means any Convertible Security or warrant, option or other right to 
subscribe for or purchase any Additional Shares of Common Stock or any Convertible Security. 
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“Convertible Securities” means evidences of Indebtedness, shares of Capital Stock or other 
Securities which are or may be at any time convertible into or exchangeable for Additional Shares of 
Common Stock.  The term “Convertible Security” means one of the Convertible Securities. 
 

“Governmental Authority” means any governmental, regulatory or self-regulatory entity, 
department, body, official, authority, commission, board, agency or instrumentality, whether federal, state 
or local, and whether domestic or foreign. 

 
“Holders” mean the Persons who shall from time to time own any Warrant.  The term “Holder” 

means one of the Holders. 
 

“Independent Appraiser” means a nationally recognized or major regional investment banking 
firm or firm of independent certified public accountants of recognized standing (which may be the firm that 
regularly examines the financial statements of the Issuer) that is regularly engaged in the business of 
appraising the Capital Stock or assets of corporations or other entities as going concerns, and which is not 
affiliated with either the Issuer or the Holder of any Warrant. 

 
“Issuer” means Ambient Corporation, a Delaware corporation, and its successors.  

 
“Majority Holders” means at any time the Holders of Warrants exercisable for a majority of the 

shares of Warrant Stock issuable under the Warrants at the time outstanding. 
 
“Original Issue Date” means [________]. 

 
  “OTC Bulletin Board” means the over-the-counter electronic bulletin board. 
 

“Other Common” means any other Capital Stock of the Issuer of any class which shall be 
authorized at any time after the date of this Warrant (other than Common Stock) and which shall have the 
right to participate in the distribution of earnings and assets of the Issuer without limitation as to amount. 

 
 “Outstanding Common Stock” means, at any given time, the aggregate amount of outstanding 
shares of Common Stock, assuming full exercise, conversion or exchange (as applicable) of all options, 
warrants and other Securities which are convertible into or exercisable or exchangeable for, and any right to 
subscribe for, shares of Common Stock that are outstanding at such time. 
 
 “Person” means an individual, corporation, limited liability company, partnership, joint stock 
company, trust, unincorporated organization, joint venture, Governmental Authority or other entity of 
whatever nature. 

 
“Per Share Market Value” means on any particular date (a) the last closing bid price per share of 

the Common Stock on such date on the OTC Bulletin Board or another registered national stock exchange 
on which the Common Stock is then listed, or if there is no such price on such date, then the closing bid 
price on such exchange or quotation system on the date nearest preceding such date, or (b) if the Common 
Stock is not listed then on the OTC Bulletin Board or any registered national stock exchange, the last 
closing bid price for a share of Common Stock in the over-the-counter market, as reported by the OTC 
Bulletin Board or in the National Quotation Bureau Incorporated or similar organization or agency 
succeeding to its functions of reporting prices) at the close of business on such date, or (c) if the Common 
Stock is not then reported by the OTC Bulletin Board or the National Quotation Bureau Incorporated (or 
similar organization or agency succeeding to its functions of reporting prices), then the “Pink Sheet” quotes 
for the applicable Trading Days preceding such date of determination, or (d) if the Common Stock is not 
then publicly traded the fair market value of a share of Common Stock as determined by an Independent 
Appraiser selected in good faith by the Majority Holders; provided, however, that the Issuer, after receipt of 
the determination by such Independent Appraiser, shall have the right to select an additional Independent 
Appraiser, in which case, the fair market value shall be equal to the average of the determinations by each 
such Independent Appraiser; and provided, further that all determinations of the Per Share Market Value 
shall be appropriately adjusted for any stock dividends, stock splits or other similar transactions during 
such period.  The determination of fair market value by an Independent Appraiser shall be based upon the 
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fair market value of the Issuer determined on a going concern basis as between a willing buyer and a 
willing seller and taking into account all relevant factors determinative of value, and the determination of 
the additional Independent Appraiser, if any, or of the Independent Appraisers otherwise shall be final and 
binding on all parties.  In determining the fair market value of any shares of Common Stock, no 
consideration shall be given to any restrictions on transfer of the Common Stock imposed by agreement or 
by federal or state securities laws, or to the existence or absence of, or any limitations on, voting rights. 

 
“Purchase Agreement” means the Securities Purchase Agreement dated as of [November __], 

2009, among the Issuer and the Purchasers. 
 
“Purchasers” means the purchasers of the shares of Common Stock and the Warrants issued by the 

Issuer pursuant to the Purchase Agreement. 
 
“Securities” means any debt or equity securities of the Issuer, whether now or hereafter 

authorized, any instrument convertible into or exchangeable for Securities or a Security, and any option, 
warrant or other right to purchase or acquire any Security.  “Security” means one of the Securities. 

 
“Securities Act” means the Securities Act of 1933, as amended, or any similar federal statute then 

in effect. 
 

“Subsidiary” means any corporation at least 50% of whose outstanding Voting Stock shall at the 
time be owned directly or indirectly by the Issuer or by one or more of its Subsidiaries, or by the Issuer and 
one or more of its Subsidiaries. 

 
“Term” has the meaning specified in Section 1 hereof. 
 
“Trading Day” means (a) a day on which the Common Stock is traded on the OTC Bulletin Board, 

or (b) if the Common Stock is not traded on the OTC Bulletin Board, a day on which the Common Stock is 
quoted in the over-the-counter market as reported by the National Quotation Bureau Incorporated (or any 
similar organization or agency succeeding its functions of reporting prices); provided, however, that in the 
event that the Common Stock is not listed or quoted as set forth in (a) or (b) hereof, then Trading Day shall 
mean any day except Saturday, Sunday and any day which shall be a legal holiday or a day on which 
banking institutions in the State of New York are authorized or required by law or other government action 
to close. 

 
“Voting Stock” means, as applied to the Capital Stock of any corporation, Capital Stock of any 

class or classes (however designated) having ordinary voting power for the election of a majority of the 
members of the Board of Directors (or other governing body) of such corporation, other than Capital Stock 
having such power only by reason of the happening of a contingency. 

 
“Warrants” means the Warrants issued and sold pursuant to the Purchase Agreement, including, 

without limitation, this Warrant, and any other warrants of like tenor issued in substitution or exchange for 
any thereof pursuant to the provisions of Section 2(c), 2(d) or 2(e) hereof or of any of such other Warrants.  

 
“Warrant Price” initially means $0.25, as such price may be adjusted from time to time as shall 

result from the adjustments specified in this Warrant, including Section 4 hereto. 
 

“Warrant Share Number” means at any time the aggregate number of shares of Warrant Stock 
which may at such time be purchased upon exercise of this Warrant, after giving effect to all prior 
adjustments and increases to such number made or required to be made under the terms hereof. 

 
“Warrant Stock” means Common Stock issuable upon exercise of any Warrant or Warrants or 

otherwise issuable pursuant to any Warrant or Warrants. 
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9. Other Notices.  In case at any time: 
 

(A) the Issuer shall make any distributions to the holders of Common 
Stock; or 

 
(B) the Issuer shall authorize the granting to all holders of its Common 

Stock of rights to subscribe for or purchase any shares of Capital Stock 
of any class or other rights; or 

 
(C) there shall be any reclassification of the Capital Stock of the Issuer; or 

 
(D) there shall be any capital reorganization by the Issuer; or 

 
(E) there shall be any (i) consolidation or merger involving the Issuer or (ii) 

sale, transfer or other disposition of all or substantially all of the 
Issuer’s property, assets or business (except a merger or other 
reorganization in which the Issuer shall be the surviving corporation 
and its shares of Capital Stock shall continue to be outstanding and 
unchanged and except a consolidation, merger, sale, transfer or other 
disposition involving a wholly-owned Subsidiary); or 

 
(F) there shall be a voluntary or involuntary dissolution, liquidation or 

winding-up of the Issuer or any partial liquidation of the Issuer or 
distribution to holders of Common Stock; 

 
then, in each of such cases, the Issuer shall give written notice to the Holder of the date on which (i) the books of the 
Issuer shall close or a record shall be taken for such dividend, distribution or subscription rights or (ii) such 
reorganization, reclassification, consolidation, merger, disposition, dissolution, liquidation or winding-up, as the 
case may be, shall take place.  Such notice also shall specify the date as of which the holders of Common Stock of 
record shall participate in such dividend, distribution or subscription rights, or shall be entitled to exchange their 
certificates for Common Stock for securities or other property deliverable upon such reorganization, reclassification, 
consolidation, merger, disposition, dissolution, liquidation or winding-up, as the case may be.  Such notice shall be 
given at least twenty (20) days prior to the action in question and not less than ten (10) days prior to the record date 
or the date on which the Issuer’s transfer books are closed in respect thereto.  This Warrant entitles the Holder to 
receive copies of all financial and other information distributed or required to be distributed to the holders of the 
Common Stock. 
 

10. Amendment and Waiver.  Any term, covenant, agreement or condition in this Warrant may be 
amended, or compliance therewith may be waived (either generally or in a particular instance and either 
retroactively or prospectively), by a written instrument or written instruments executed by the Issuer and the 
Majority Holders; provided, however, that no such amendment or waiver shall reduce the Warrant Share Number, 
increase the Warrant Price, shorten the period during which this Warrant may be exercised or modify any provision 
of this Section 10 without the consent of the Holder of this Warrant.  No consideration shall be offered or paid to 
any person to amend or consent to a waiver or modification of any provision of this Warrant unless the same 
consideration is also offered to all holders of the Warrants. 
 

11. Governing Law; Jurisdiction.  This Warrant shall be governed by and construed in accordance 
with the internal laws of the State of New York, without giving effect to any of the conflicts of law principles which 
would result in the application of the substantive law of another jurisdiction.  This Warrant shall not be interpreted 
or construed with any presumption against the party causing this Warrant to be drafted.  The Issuer and the Holder 
agree that venue for any dispute arising under this Warrant will lie exclusively in the state or federal courts located 
in New York County, New York, and the parties irrevocably waive any right to raise forum non conveniens or any 
other argument that New York is not the proper venue.  The Issuer and the Holder irrevocably consent to personal 
jurisdiction in the state and federal courts of the state of New York.  The Issuer and the Holder consent to process 
being served in any such suit, action or proceeding by mailing a copy thereof to such party at the address in effect 
for notices to it under this Warrant and agrees that such service shall constitute good and sufficient service of 
process and notice thereof.  Nothing in this Section 11 shall affect or limit any right to serve process in any other 
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manner permitted by law.  The Issuer agrees to pay all costs and expenses of enforcement of this Warrant, including, 
without limitation, reasonable attorneys’ fees and expenses.  The parties hereby waive all rights to a trial by jury. 
 
 12. Notices.  Any notice, demand, request, waiver or other communication required or permitted to be 
given hereunder shall be in writing and shall be effective (a) upon hand delivery by telecopy or facsimile at the 
address or number designated below (if delivered on a business day during normal business hours where such notice 
is to be received), or the first business day following such delivery (if delivered other than on a business day during 
normal business hours where such notice is to be received) or (b) on the second business day following the date of 
mailing by express courier service, fully prepaid, addressed to such address, or upon actual receipt of such mailing, 
whichever shall first occur.  The addresses for such communications shall be: 

If to the Company:  Ambient Corporation   
79 Chapel Street                       
Newton, Massachusetts 02458   
Attention: Chief Executive Officer  
Tel. No.: (617) 332-0004  
Fax No.: (617) 663-6191 

 
with copies (which copies  
shall not constitute notice  
to the Company) to:    Aboudi & Brounstein Law Offices 

3 Gavish Street 
Kfar Saba Ind. Zone 44641 Israel 
Attention: Mr. David Aboudi 
Tel No.: +972-9-764-4833 
Fax No.: +972-9-764-4834 
 

If to the Holder:  Vicis Capital Master Fund 
 445 Park Avenue, 16th Floor  
 New York, NY 10022 

    Phone:  (212) 909-4600 
 Fax:  (212) 909-4601 
 Attn: Shad Stastney 

with a copy to: 

 Andrew D. Ketter, Esq. 
 Quarles & Brady LLP 
 411 East Wisconsin Avenue 
 Milwaukee, WI 53202 
 Phone:  (414) 277-5629 

Fax:  (414) 978-8972 
 

Any party hereto may from time to time change its address for notices by giving written notice of such 
changed address to the other party hereto. 

13. Warrant Agent.  The Issuer may, by written notice to each Holder of this Warrant, appoint an 
agent having an office in New York, New York for the purpose of issuing shares of Warrant Stock on the exercise of 
this Warrant pursuant to subsection (b) of Section 2 hereof, exchanging this Warrant pursuant to subsection (d) of 
Section 2 hereof or replacing this Warrant pursuant to subsection (d) of Section 3 hereof, or any of the foregoing, 
and thereafter any such issuance, exchange or replacement, as the case may be, shall be made at such office by such 
agent. 
 

14. Remedies.  The Issuer stipulates that the remedies at law of the Holder of this Warrant in the event 
of any default or threatened default by the Issuer in the performance of or compliance with any of the terms of this 
Warrant are not and will not be adequate and that, to the fullest extent permitted by law, such terms may be 
specifically enforced by a decree for the specific performance of any agreement contained herein or by an injunction 
against a violation of any of the terms hereof or otherwise. 
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15. Successors and Assigns.  This Warrant and the rights evidenced hereby shall inure to the benefit of 

and be binding upon the successors and assigns of the Issuer, the Holder hereof and (to the extent provided herein) 
the Holders of Warrant Stock issued pursuant hereto, and shall be enforceable by any such Holder or Holder of 
Warrant Stock. 
 

16. Modification and Severability.  If, in any action before any court or agency legally empowered to 
enforce any provision contained herein, any provision hereof is found to be unenforceable, then such provision shall 
be deemed modified to the extent necessary to make it enforceable by such court or agency.  If any such provision is 
not enforceable as set forth in the preceding sentence, the unenforceability of such provision shall not affect the 
other provisions of this Warrant, but this Warrant shall be construed as if such unenforceable provision had never 
been contained herein. 
 

17. Headings.  The headings of the Sections of this Warrant are for convenience of reference only and 
shall not, for any purpose, be deemed a part of this Warrant. 

 
18. Registration Rights.  The Holder of this Warrant is entitled to the benefit of certain registration 

rights with respect to the shares of Warrant Stock issuable upon the exercise of this Warrant pursuant to that certain 
Registration Rights Agreement, dated [November __], 2009, by and among the Company and the Persons listed on 
Schedule I thereto (the “Registration Rights Agreement”) and the registration rights with respect to the shares of 
Warrant Stock issuable upon the exercise of this Warrant by any subsequent Holder may only be assigned in 
accordance with the terms and provisions of the Registrations Rights Agreement. 

 
[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 
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IN WITNESS WHEREOF, the Issuer has executed this Series G Warrant as of the day and year first above 

written. 
 
 
      AMBIENT CORPORATION  
 
 
 
      By:               

 Name:  
 Title:   
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EXERCISE FORM 
SERIES G WARRANT 

 
AMBIENT CORPORATION 

 
The undersigned _______________, pursuant to the provisions of the within Warrant, hereby elects to purchase 
_____ shares of Common Stock of Ambient Corporation covered by the within Warrant. 
 
Dated: _________________  Signature ___________________________ 
 

Address _____________________ 
_____________________ 
 

Number of shares of Common Stock beneficially owned or deemed beneficially owned by the Holder on the date of 
Exercise: _________________________ 
 
The undersigned is an “accredited investor” as defined in Regulation D under the Securities Act of 1933, as 
amended. 

The undersigned intends that payment of the Warrant Price shall be made as (check one):     

Cash Exercise_______   

Cashless Exercise_______ 

If the Holder has elected a Cash Exercise, the Holder shall pay the sum of $________ by certified or official bank 
check (or via wire transfer) to the Issuer in accordance with the terms of the Warrant.    

If the Holder has elected a Cashless Exercise, a certificate shall be issued to the Holder for the number of shares 
equal to the whole number portion of the product of the calculation set forth below, which is ___________.   The 
Company shall pay a cash adjustment in respect of the fractional portion of the product of the calculation set forth 
below in an amount equal to the product of the fractional portion of such product and the Per Share Market Value on 
the date of exercise, which product is ____________. 

X = Y - (A)(Y) 
      B 

 
Where:  
 
The number of shares of Common Stock to be issued to the Holder __________________(“X”). 
 
The number of shares of Common Stock purchasable upon exercise of all of the Warrant or, if only a portion of the 
Warrant is being exercised, the portion of the Warrant being exercised ___________________________ (“Y”).  
 
The Warrant Price ______________ (“A”).  

 
The Per Share Market Value of one share of Common Stock  _______________________ (“B”). 
 
 

ASSIGNMENT 
 
FOR VALUE RECEIVED, _________________ hereby sells, assigns and transfers unto __________________ the 
within Warrant and all rights evidenced thereby and does irrevocably constitute and appoint _____________, 
attorney, to transfer the said Warrant on the books of the within named corporation. 



 
 

 
  
QB\9105231.1  -17- 

 
Dated: _________________  Signature ___________________________ 
 

Address _____________________ 
_____________________ 

 
PARTIAL ASSIGNMENT 

 
FOR VALUE RECEIVED, _________________ hereby sells, assigns and transfers unto __________________ the 
right to purchase _________ shares of Warrant Stock evidenced by the within Warrant together with all rights 
therein, and does irrevocably constitute and appoint ___________________, attorney, to transfer that part of the said 
Warrant on the books of the within named corporation. 
 
Dated: _________________  Signature ___________________________ 
 

Address _____________________ 
_____________________ 

 
FOR USE BY THE ISSUER ONLY: 

 
This Warrant No. W-___ canceled (or transferred or exchanged) this _____ day of ___________, _____, shares of 
Common Stock issued therefor in the name of _______________, Warrant No. W-_____ issued for ____ shares of 
Common Stock in the name of _______________. 
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[**] indicates that information had been redacted and filed separately pursuant to a confidential treatment 
request filed with the Securities and Exchange Commission 

 
Exhibit 10.1 

 
PRODUCT SALES, SERVICES & SOFTWARE AGREEMENT 

This PRODUCT SALES, SERVICES & SOFTWARE AGREEMENT  is entered into as of the 4th day 
of September, 2009 (the “Effective Date”), by and between DUKE ENERGY BUSINESS SERVICES LLC on its 
own behalf and as agent for and on behalf of DUKE ENERGY CAROLINAS, LLC, DUKE ENERGY INDIANA, 
INC, DUKE ENERGY OHIO, INC., DUKE ENERGY KENTUCKY, INC., and After Acquired Affiliates 
(collectively, “Duke Energy”), and AMBIENT CORPORATION (“Ambient”), a Delaware corporation having a 
principal place of business at 79 Chapel Street, Newton, MA 02458.  

WI T N E S S E T H 

WHEREAS, Duke Energy provides a wide range of energy related products including electricity 
generation and distribution to end-users through electric power lines, and Duke Energy generates, transmits, 
distributes and sells electricity to approximately 3.8 million customers; and 

WHEREAS, Ambient is a utility communications solutions provider that develops and markets smart grid 
communications technologies, products and services which are designed to facilitate a comprehensive (end-to-end 
solution) for high speed transmission and reception of Internet Protocol data traffic for utility applications 
(“Ambient’s Smart Grid Solution”); and 

WHEREAS, Duke Energy and Ambient entered into a Network Management Software License Agreement 
dated as of September 25, 2006 (the “2006 NMS License Agreement”); and 

WHEREAS, Duke Energy and Ambient entered into a Mutual Confidentiality and Non Disclosure 
Agreement dated as of May 4, 2005 (the “NDA”); and  

WHEREAS, Duke Energy and Ambient desire to enter into a binding agreement with respect to the 
purchase of products and licensing by Duke Energy of Ambient’s Smart Grid Solution; and 

NOW, THEREFORE, in consideration of the terms and conditions hereafter set forth, the Parties hereto 
agree as follows: 

ARTICLE I 
DEFINITIONS 

As used herein, the following terms shall, unless the context otherwise requires, have the following meanings 
ascribed to them: 

1.1 “Affiliate” means with respect to any Party, any other person (other than an individual) that, directly or 
indirectly, through one or more intermediaries, controls, or is controlled by, or is under common control with, such 
person. For this purpose, “control” means the direct or indirect ownership of fifty percent (50%) or more of the 
outstanding capital stock or other equity interests having ordinary voting power, provided, however, Affiliate (as to 
Duke Energy) shall not include any person that competes with Ambient with respect to the sale of the Products, 
Services and Software provided to Duke Energy under this Agreement unless otherwise agreed to by Ambient. 

1.2 “After Acquired Affiliates” means an entity that becomes an Affiliate of Duke Energy Business Services 
LLC after the Effective Date. 

1.3 “Agreement” means this Product Sales, Service & Software Agreement and all exhibits, attachments, 
schedules, and appendices hereto, all of which are incorporated herein. 



2 

1.4 “Ambient’s Intellectual Property” means all United States and foreign patents (including without limitation 
all renewals and extensions thereof), registrations and applications for registration of patents (including without 
limitation continuations, continuations-in-part, reissues and extensions thereof), applications for patent (including 
without limitation divisions thereof), trade secrets and other intellectual property rights, whether now existing or 
hereafter created, developed, arising or otherwise coming into being, that relate to or cover any part of Ambient 
Technology, including without limitation any intellectual property rights that could be violated, infringed or 
misappropriated by any copying, manufacture, use, performance, distribution or other exploitation of the Ambient 
Technology or part thereof.  

1.5 “Ambient’s Smart Grid Solution” has the meaning ascribed thereto in the recitals. 

1.6 “Ambient Technology” or “Ambient Technologies” means any and all software, hardware, technology, 
equipment, know-how, algorithms, procedures, techniques, solutions, and work-arounds, whether contained in a 
technology or technique, owned by or exclusively licensed to Ambient or to an Ambient Affiliate. 

1.7 “Amended NDA” shall have the meaning ascribed to it in Section 5.4.   

1.8 “ARRA” shall have the meaning ascribed to it in Section 9.26. 

1.9 "Bankruptcy Event" means any of the following events or circumstances with respect to a Party:  

a) That Party is unable to pay its debts generally as they become due except if resulting from failure of 
the other Party to fulfill its obligations pursuant to this Agreement; 

b) That Party makes a general assignment for the benefit of creditors; 
c) That Party institutes proceedings to be adjudicated a voluntary bankrupt, or consent to the filing of a 

petition of bankruptcy against it; 
d) That Party is adjudicated by a court of competent jurisdiction as being bankrupt or insolvent; 
e) That Party seeks reorganization under any bankruptcy act, or consent to the filing of a petition seeking 

such reorganization; or 
f) That Party has a decree entered against it by a court of competent jurisdiction appointing a receiver, 

liquidator, trustee, or assignee in bankruptcy or in insolvency covering all or substantially all of such 
Party’s property or providing for the liquidation of such Party’s property or business affairs. 

1.10 “Blanket Purchase Order” has the meaning ascribed thereto in Section 3(a) of Appendix A-1. 

1.11 “Business Day” means any day which is not a Saturday or Sunday or any federal holiday as designated by 
the Congress of the United States.   

1.12 “Cancellation Fees” has the meaning ascribed thereto in Section 2(c)(i) of Appendix A-1. 

1.13  “Confidential Information” has the meaning ascribed thereto in the NDA. 

1.14 “Contract Manufacturers” has the meaning ascribed thereto in Section 3.2. 

1.15  “Delayed Release” means an accepted Release that Ambient determines that it will not or will likely not 
deliver to Duke Energy by the Scheduled Delivery Date for such Release. 

1.16 “Development Proposal” has the meaning ascribed thereto in Section 9.25.   

1.17 “Development Request” has the meaning ascribed thereto in Section 9.25.   

1.18 “Documentation” means (i) materials created by or on behalf of Ambient that are generally made available 
by Ambient and that describe or relate to the functional, operational or performance capabilities of the Products or 
Software, regardless of whether such materials be in written, printed, electronic or other format; (ii) user, operator, 
system administration, technical, support and other manuals; (iii) updates, changes and corrections to any of the 
forgoing that may be made during the term of this Agreement; and (iv) the Specifications. 
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1.19 “Duke Energy’s Intellectual Property” means all United States and foreign patents (including without 
limitation all renewals and extensions thereof), registrations and applications for registration of patents (including 
without limitation continuations, continuations-in-part, reissues and extensions thereof), applications for patent 
(including without limitation divisions thereof), trade secrets and other intellectual property rights, whether now 
existing or hereafter created, developed, arising or otherwise coming into being, that relate to or cover any part of 
Duke Energy’s Technology, including without limitation any intellectual property rights that could be violated, 
infringed or misappropriated by any copying, manufacture, use, performance, distribution or other exploitation of 
Duke Energy’s Technology or part thereof. 

1.20 “Duke Energy-Supplied Components” means the electric meters, gas meters, data concentrators, and their 
associated hardware and software described in the Specifications. 

1.21 “Duke Energy Technology” or “Duke Energy Technologies” means any and all software, hardware, 
technology, equipment, know-how, algorithms, procedures, techniques, solutions, and work-arounds, whether 
contained in a technology or technique, owned by or exclusively licensed (other than by Ambient or an Ambient 
Affiliate) to Duke Energy or to a Duke Energy Affiliate. 

1.22 “Duties” has the meaning ascribed thereto in Section 4.9.1. 

1.23 “Environmental Laws” means any Legal Requirement imposing liability or establishing standards of 
conduct for: (a) emissions, discharges, releases or handling of any Hazardous Materials, or (b) protection of human 
health or the environment related to Hazardous Materials. 

1.24 “Gerber Files” means the electronic files used by printed circuit board manufacturing machines to layout 
electrical connections on the printed circuit board and to otherwise manufacture a completed circuit board.   

1.25 “Hazardous Materials” means those hazardous substances, toxic pollutants, hazardous materials, chemical 
substances or mixtures, imminently hazardous chemical substances or mixtures, contaminants, pesticides, source 
materials, special nuclear materials, by-product materials, residual radioactive materials, toxic materials, harmful 
physical agents, air pollutants, regulated substances, or extremely hazardous substances defined in any regulations 
promulgated pursuant to any Environmental Laws, including, without limitation lead, asbestos and polychlorinated 
biphenyls (commonly referred to as “PCBs”), and all other contaminants, toxins, pollutants, hazardous substances, 
substances, materials and contaminants, polluted, toxic and hazardous materials, the use, disposition, possession or 
control of which is regulated by one or more Environmental Laws.     

1.26 “Lead Time” means the length of time, as agreed to by the Parties from time to time, but in any event not 
more than six (6) months, between the receipt by Ambient of a completed, accepted Release for the purchase of 
Products and the delivery of such Products, to account for such matters that include but are not limited to the time 
needed to acquire, manufacture, assemble, test, and ship the Products.  

1.27 “Legal Requirement” means any federal, state, local,  municipal or foreign constitution, treaty, statute, 
ordinance, code, rule or regulation, or any governmental order, or any license, franchise, consent, approval, permit 
or similar right granted by any governmental authority under any of the foregoing.   

1.28 “Maintenance Services” has the meaning ascribed thereto in Appendix A-4. 

1.29 “Month” means a calendar month. 

1.30 “NMS Software” has the meaning ascribed thereto in Section 1.42. 

1.31 “Node Software” has the meaning ascribed thereto in Section 1.42. 

1.32 “Party” or “Parties” means Ambient and Duke Energy. 

1.33 “Products” means Ambient's proprietary communication nodes as described in the Specifications.  For the 
avoidance of doubt, Products includes those specific products Duke Energy has purchased or is  purchasing from 
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Ambient pursuant to PO # 00356930 (for 9,000 X-2000 units) and Letter Purchase Order dated August 17, 2009 (for 
2,500 X-3100 units). 

1.34 “Rejected Products” has the meaning ascribed thereto in Section 4(a) of Appendix A-1. 

1.35 “Release” has the meaning ascribed thereto in Section 2(b)(i) of Appendix A-1. 

1.36 “Release Event” has the meaning ascribed thereto in Section 8.3. 

1.37 “Replacement Product” means a unit of Product delivered by Ambient to Duke Energy in replacement of a 
Rejected Product or defective Product. 

1.38 “Scheduled Delivery Date” means the date or dates agreed to by Ambient and Duke Energy for the 
delivery of Products associated with a particular Release. 

1.39 “Services” has the meaning ascribed thereto in Section 2.2. 

1.40 “Shipping Point” means a shipping port near Ambient’s manufacturing facility, as may be agreed upon by 
the Parties from time to time, to which Ambient shall deliver the Products for further shipment to Duke Energy as 
described in this Agreement.   

1.41 “Smart Grid Funding Laws” has the meaning ascribed thereto in Section 9.26. 

1.42 “Software” means and includes the object code (only) version of the following software at the Upgrade 
level being distributed by Ambient as of the Effective Date, together with all Updates and Upgrades provided to 
Duke Energy by Ambient pursuant to Maintenance Services provided under this Agreement: (i) Ambient's network 
server-based Network Management System ("NMS Software"); (ii) Ambient's proprietary communication node 
software ("Node Software"); and (iii) third party software licensed by Ambient and incorporated into either the 
NMS Software or Node Software. 

1.43 “Software Warranty Period” has the meaning ascribed thereto in Section 4.1 of Appendix A-3. 

1.44 “Specifications” means the functional specifications for Ambient’s Smart Grid Solution agreed to in writing 
and signed by both Parties at the time Duke Energy has issued a Release, as such Specifications may be amended 
from time to time as agreed in writing by the Parties. 

1.45 “Supplemental Amounts” has the meaning ascribed thereto in Section 4.9.1. 

1.46 “Systemic Error Condition” means and refers to (i) one or more errors in the NMS Software which, 
individually or collectively, constitute a Severity 1 or Severity 2 level as described in Appendix A-4 hereto, and/or 
(ii) one or more errors in the Node Software which, individually or collectively, after the installation of at least [**] 
units of node Products affect at least [**] of the installed communication node Products installed on Duke Energy’s 
electric distribution lines so as to constitute a Severity 1 or Severity 2 level with respect to the operation of such 
Products.   

1.47 “Technology Deposit Materials” has the meaning ascribed thereto in Section 8.1.   

1.48 “Technology Escrow Agent” has the meaning ascribed thereto in Section 8.1. 

1.49 “Technology Escrow Agreement” has the meaning ascribed thereto in Section 8.1. 

1.50 “Third Party Service Provider” has the meaning ascribed thereto in Section 9.25. 

1.51 “Update” means bug fixes, patches, corrections in non-conformities with the Documentation, and minor 
functional enhancements to the then-current version of Software that Ambient makes generally available to its 
customers who are then-current customers for Ambient’s Software maintenance services.   
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1.52 “Upgrade” means a new release of Software that contains substantial new features and/or additional 
functionality that Ambient makes generally available to customers of Ambient’s Software maintenance services.   

ARTICLE II 
PRODUCTS, SERVICES, SOFTWARE  

2.1 Sale of Products. Ambient shall supply Products to Duke Energy in accordance with this Agreement, 
including the Conditions for Supply of Products attached hereto as Appendix A-1.  

2.2 Ambient Services.  As may be mutually agreed upon by the Parties as to scope and fees, Ambient shall 
provide Duke Energy with engineering field support services and other services, to assist Duke Energy with 
implementing, operating and maintaining Ambient’s Smart Grid Solution, other than those services included as 
Maintenance Services  (“Services”). The additional terms and conditions for Services are set forth in Conditions for 
Supply of Services attached hereto as Appendix A-2.   

2.3 Software License.  The additional terms and conditions set forth in Appendix A-3 shall govern Duke 
Energy’s right to use the Software and shall amend and supersede the 2006 NMS License Agreement with regard to 
the Software.  

2.4 Software Maintenance.  Ambient shall provide Duke Energy with Maintenance Services in accordance with 
this Agreement, including the additional terms and conditions set forth in Appendix A-4. 

 
ARTICLE III 

GENERAL COMMERCIAL TERMS AND CONDITIONS 

3.1 Expenses. Unless otherwise specified herein, each Party agrees to fully fund and pay for the costs and 
expenses of the performance of its responsibilities specified herein, including without limitation: (i) any and all 
salaries, employee benefits and other overhead costs for its own employees and facilities involved in the 
performance of this Agreement; (ii) any and all lodging, meal or travel expenses of its own employees; (iii) any and 
all costs and expenses for consultants; and (iv) any and all taxes, charges or fees arising out of its sole obligations or 
acts hereunder; provided, however, neither party will pay any taxes, charges or fees arising out of the other’s 
income.   

3.2 Personnel. Each Party will dedicate sufficient personnel at all skill and management levels, including 
without limitation, project managers, engineers, research personnel and line personnel with appropriate technical 
skills, to carry out its obligations under this Agreement. All engineers and other staff which may be assigned by 
Ambient or Duke Energy shall at all times be employees, consultants or contractors of Ambient or Duke Energy, 
respectively. Subject to the last sentence of this Section 3.2, Ambient may use contract manufacturers for 
manufacturing and final assembly of the Products for Duke Energy, including integration of the Duke Energy-
Supplied Components (“Contract Manufacturers”).  Ambient may not otherwise subcontract, assign, or otherwise 
transfer this Agreement or any obligation hereunder without the prior written consent of Duke Energy in its 
reasonable discretion. Each Party will be held fully responsible for the work and activities of each of its 
subcontractors, including but not limited to each subcontractor’s compliance with this Agreement.  Ambient shall 
provide Duke Energy with the name and address of all Contract Manufacturers manufacturing and assembling 
Products for Duke Energy and may not change any Contract Manufacturers manufacturing and assembling Products 
for Duke Energy without Duke Energy’s prior written consent, which consent shall not be unreasonably withheld or 
delayed.    

ARTICLE IV 
PRICING, INVOICING, PAYMENTS, TAXES & AUDIT RIGHTS 

4.1 Price.  Ambient shall charge, and Duke Energy shall pay, the prices set forth in Appendix A-1 for Products, 
in Appendix A-2 for Services, and Appendix A-4 for Maintenance Services.  The prices for Products include all 
Software license fees.     
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4.2 [**] 

4.3 [**] 

4.3.1 [**] 

4.3.2 [**] 

4.3.3 [**] 

4.3.4 [**] 

4.3.5 [**] 

4.3.6 [**] 

4.4 Invoicing and Payment. Ambient shall issue invoices to Duke Energy for all amounts owed to Ambient 
hereunder. Invoices for Products shall be issued upon delivery of the Products, invoices for Services shall be issued 
upon performance of the Services, and invoices for Maintenance Services shall be issued at the beginning of each 
annual period for which Maintenance Services are charged in accordance with Appendix A-4.  Ambient shall 
reference this Agreement and any applicable purchase order number on each invoice.  All invoices shall be payable 
within [**] Business Days after Duke Energy’s receipt of an accurate invoice from Ambient, except as otherwise 
provided in the applicable statement of work or purchase order.  All payments are to be made in U.S. dollars. If 
Duke Energy disputes an invoice, Duke Energy shall pay the undisputed amount, and the parties shall work in good 
faith to resolve the disputed amount.   

4.5 No Additional Charges.  Duke Energy shall not be invoiced or liable for any charges, fees or expenses 
other than those charges, fees and expenses stated and expressly authorized in this Agreement or in a subsequent 
writing signed by an authorized purchasing agent of Duke Energy. 

4.6 Set Off.  Duke Energy may set off against amounts owed to Ambient to the extent of undisputed amounts 
owed to Duke Energy by Ambient.  

4.7 Taxes.  

(a) Products & Software.  Notwithstanding other provisions herein, unless otherwise agreed by the 
Parties, the price of Products purchased does not include monies for the payment of any sales/use tax on 
Products being purchased. Duke Energy shall provide Ambient with Duke Energy’s direct pay permit 
(depending on which legal entity is purchasing the Product or Software) or exemption certificate where 
applicable. Duke Energy will pay all applicable taxes on Products when due to the proper taxing 
authorities. 

(b) Services. The price for the Services shall include all applicable foreign, federal, state and local 
taxes payable with respect to the Services. However, if Duke Energy specifies additional services or 
tangible personal property to be furnished by Ambient which qualifies for exemption from sales or use 
taxes, Ambient shall, at the direction of Duke Energy, not include sales or use taxes in its price. Duke 
Energy shall provide Ambient with Duke Energy’s direct pay permit or exemption certificate where 
applicable. Ambient agrees to cooperate in obtaining exemption certificates necessary to claim such 
exemptions.  

4.8  Audit Rights.  Duke Energy may, at its own expense, cause an audit and/or inspection to be made by an 
independent auditor of the applicable Ambient records and facilities for the purpose required by any Legal 
Requirement and as may be reasonably necessary to verify: (i) charges and expenses incurred by Ambient and 
passed through to Duke Energy, such as travel expenses and shipping charges; (ii) Services provided on a time and 
materials basis; (iii) inspection and acceptance of Duke Energy-Supplied Components; (iv) Ambient’s cost of 
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production if Ambient claims its production costs have increased as described in Schedule A-1 to Appendix A-1; 
and (v) Cancellation Fees. Duke Energy shall provide at least five (5) days’ written notice prior to any such audit 
and/or inspection. Any audit and/or inspection shall be conducted during regular business hours at Ambient's 
facilities. Ambient agrees to provide Duke Energy's designated auditor access to the relevant Ambient records and 
facilities.   

4.9 Duties, Shipping and Insurance.   

4.9.1 The prices set forth in Schedule A-1 to Appendix A-1 do not include any (i) import duties, (ii) 
shipping and delivery costs and expenses beyond shipping Products to the Shipping Point, or (iii) insurance 
premiums and charges required to fully effect the arrangements hereunder.  The amounts referred to in clause (i) are 
“Duties”; and the amounts referred to in clauses (ii) and (iii) are “Supplemental Amounts.” 

4.9.2 Duke Energy may select, in its sole discretion, the delivery method for any Release. 

4.9.3 If Duke Energy elects delivery to any location beyond the Shipping Point:  (A) Ambient shall pay 
and remit all Duties and shall include such Duties on the relevant invoice(s) issued to Duke Energy (or, if necessary, 
invoiced separately), and, Duke Energy shall pay the same; and (B) Ambient shall pay and remit all Supplemental 
Amounts to the appropriate vendors and shall include such Supplemental Amounts on the relevant invoice(s) issued 
to Duke Energy (or, if necessary, invoiced separately), and, Duke Energy shall pay the same.  

4.9.4 Ambient shall be solely responsible for any Duties or Supplemental Amounts incurred in the 
delivery of any Replacement Products. 

ARTICLE V 
PROPRIETARY RIGHTS 

5.1 Ambient Technology. Duke Energy acknowledges that the Ambient Technology and all of Ambient’s 
Intellectual Property related thereto are the sole property of Ambient, and Duke Energy shall not obtain any interest 
of any kind in the Ambient Technology (or any related Ambient Intellectual Property) by or through this Agreement 
except as otherwise provided herein. Any modifications, enhancements or improvements to the Ambient 
Technology or patents or patents pending (whether or not resulting from the implementation of this Agreement) 
which are discovered, invented or first reduced to practice by Ambient shall be the sole and exclusive property of 
Ambient. Duke Energy acknowledges that this declaration is vital to Ambient and without it Ambient would not 
enter into this Agreement.  

5.2 Duke Energy Technology. Ambient acknowledges that the Duke Energy Technology and all of Duke 
Energy’s Intellectual Property related thereto are the sole property of Duke Energy, and Ambient shall not obtain 
any interest of any kind in the Duke Energy Technology (or any related Duke Intellectual Property) by or through 
this Agreement except as otherwise provided herein. Any modifications, enhancements or improvements to the 
Duke Energy Technology or patents or patents pending (whether or not resulting from the implementation of this 
Agreement), which are discovered, invented or first reduced to practice by Duke Energy shall be the sole and 
exclusive property of Duke Energy. Ambient acknowledges that these declarations are vital to Duke Energy and 
without it Duke Energy would not enter into this Agreement. 

5.3 Trade Secrets. Each of Ambient and Duke Energy acknowledges that the Ambient Technology and the 
Duke Energy Technology constitute Confidential Information the unauthorized use or disclosure of which may 
cause irreparable harm to the respective owner of the technology. 

5.4 Confidentiality. Each of Ambient and Duke Energy acknowledges that the NDA shall be in effect during 
the term of this Agreement and thereafter, and that all Confidential Information disclosed by one Party hereto to the 
other Party hereto during the course of this Agreement and thereafter shall be subject thereto for the term of this 
Agreement and while Section 7.3 is in effect and for five (5) years thereafter and that the definition of “PROJECT” 
therein shall include this Agreement; provided, however, that a Party receiving Confidential Information from the 
other Party may reveal such information solely to its employees, contractors or consultants who require such 
disclosure in order for such receiving Party to be able to perform its obligations or exercise its rights under this 
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Agreement; provided, however, that such contractors or consultants, as the case may be, who received such 
confidential information: (i) agree in writing to refrain from making any unauthorized use or disclosure thereof; or 
(2) are subject to a separate agreement the terms of which restrict the disclosure of such confidential information.   
Notwithstanding anything to the contrary in the NDA or herein, in the event that Duke Energy desires to disclose 
Ambient’s Confidential Information to an administrative or regulatory body for purposes of obtaining recovery of 
the costs hereunder, Duke Energy may make such disclosure provided that it provides Ambient notice thereof, files 
such Confidential Information under seal, and uses good faith efforts to obtain a protective order reasonably limiting 
disclosure of such Confidential Information.  The NDA, as modified by this Section 5.4, shall be referred to in this 
Agreement as the “Amended NDA.”  The Parties agree to be bound by the terms of the Amended NDA, with Duke 
Energy agreeing to be bound by the terms thereof applicable to Duke Energy Corporation.  For avoidance of doubt, 
the Specifications and the Documentation are the Confidential Information of Ambient and constitute Ambient’s 
Intellectual Property and Ambient Technology. 

5.5 Indemnities for Intellectual Property Rights.   

(a) Ambient shall, subject to compliance by Duke Energy with Section 5.5(c), indemnify, defend, and 
hold harmless Duke Energy, its Affiliates, and their respective directors, officers, partners, members, 
employees and agents (with counsel free of any conflict of interest between such counsel and Duke Energy 
or any other indemnitee hereunder) from and against all claims, damages, losses, liabilities and expenses 
(including reasonable attorneys’ fees), arising out of a claim that Duke Energy’s use of the Products, 
Software, Services or Maintenance Services infringes the Third Party Intellectual Property Rights (as 
defined in Section 6.1(f)) of the third party claimant, which if true, would constitute a breach by Ambient 
of the warranty given in Section 6.1(f).  In the case of a claim that any Products, Software, Services or 
Maintenance Services are infringing, Ambient shall have the right, at its sole expense and option, to (i) 
promptly procure for Duke Energy the right to continue using the infringing Products, Software, Services 
or Maintenance Services, (ii) promptly modify the Products, Software, Services or Maintenance Services, 
as applicable, so that they are non-infringing but have the same functionality, or (iii) promptly procure 
replacement Products, Software, Services or Maintenance Services that have substantially the same 
functionality, or if none of the above options is reasonably available, refund to Duke Energy a portion of all 
amounts paid by Duke Energy to Ambient for the infringing Products, Software, Services or Maintenance 
Services calculated by amortizing each payment over a five (5) year period commencing with the date each 
such payment was originally made so that the unamortized balance of each such payment as of the date 
such refund is to be made shall constitute the amount of the refund relating to that payment and the 
unamortized portion of all other such payments similarly calculated shall added together equal the amount 
of the total refund.  Notwithstanding the foregoing, Ambient shall not be required to indemnify Duke 
Energy with respect to damages resulting from infringing Software arising from the date Ambient has 
provided Duke Energy with a non-infringing Upgrade that remedies such infringement, whether or not such 
Upgrade is installed by Duke Energy. 

(b) Duke Energy shall, subject to compliance by Ambient with Section 5.5(c), indemnify, defend, and 
hold harmless Ambient, its Affiliates, and their respective directors, officers, partners, members, employees 
and agents (with counsel free of any conflict of interest between such counsel and Ambient or any other 
indemnitee hereunder) from and against all claims, damages, losses, liabilities and expenses (including 
reasonable attorneys’ fees), arising out of a claim that Duke Energy Technology or any modification, 
enhancement or improvement to Ambient Technology which was discovered, invented or first reduced to 
practice by Duke Energy or by Ambient solely at the request of and solely for the benefit of Duke Energy 
infringes any Third Party Intellectual Property Rights.   

(c) In the event of any claim being made or action brought against a Party, or its Affiliates, or their 
respective directors, officers, partners, members, employees or agents, arising out of the matters referred to 
in Section 5.5(a) (for Duke Energy) or 5.5(b) (for Ambient), the indemnified Party shall forthwith notify 
the indemnifying Party thereof and shall authorize and allow the indemnifying Party to conduct on behalf 
of the indemnified Party and the related indemnitees all negotiations for the settlement of the same and any 
litigation which may arise there from.  The indemnified Party and its related indemnitees shall afford 
reasonable assistance to the indemnifying Party for the purpose of conducting such negotiations or 
litigation and contesting such claim or action. 
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(d) The provisions of this Section 5.5 contain and shall constitute the exclusive remedy of each Party 
and its Affiliates regarding any claim that the Products, Software, Services, Maintenance Services, Ambient 
Technology or the use thereof, or Duke Technology or the use thereof, infringes upon the intellectual 
property rights of any third party.  The indemnity described in this Section 5.5 shall not be subject to any 
limitations of liability set forth in this Agreement.   

ARTICLE VI 
WARRANTIES & LIABILITY 

6.1 Warranties.  

(a) Ambient Authority.  Ambient represents and warrants that as of the Effective Date of this 
Agreement:  (i) it is duly organized, validly existing and in good standing under the laws of the state of its 
incorporation or formation; (ii) it has all requisite power and authority to enter into and perform its 
obligations under this Agreement and execution of this Agreement is not in violation of any other 
agreement to which Ambient has previously assented; and (iii) there are no actions, suits or proceedings 
pending or (to the best of its knowledge) threatened which could reasonably be expected to have a material 
adverse effect on its ability to fulfill its obligations under this Agreement or on its operations, business, 
properties, assets or condition. 

(b) Duke Energy Authority.  Duke Energy represents and warrants that as of the Effective Date of this 
Agreement:  (i) it is duly organized, validly existing and in good standing under the laws of the state of its 
incorporation or formation; (ii) it has all requisite power and authority to enter into and perform its 
obligations under this Agreement and execution of this Agreement is not in violation of any other 
agreement to which Ambient has previously assented; and (iii) there are no actions, suits or proceedings 
pending or (to the best of its knowledge) threatened which could reasonably be expected to have a material 
adverse effect on its ability to fulfill its obligations under this Agreement or on its operations, business, 
properties, assets or condition. 

(c) Third Party Products.  Ambient represents and warrants that it has sufficient rights: (i) in the third-
party software that is included in the Software to grant the license rights to the Software pursuant to the 
Software license agreement attached as Appendix A-3 hereto; (ii) in any third party software or  products 
included or incorporated into the Products to sell the Products to Duke Energy; (iii) in any third-party 
products or software necessary for, or used by Ambient in, providing Services or Maintenance Services..  
To the extent possible, and in addition to the warranties expressly set forth herein, Ambient will pass 
through to Duke Energy any warranties on any other products or software of third parties that are 
incorporated into the Products or Software, including any firmware that may be included in such third-party 
products.   

(d) Product, Software and Services.  With respect to the Products, Software, and Services, Ambient 
provides the following warranties: 

i. Ambient provides the warranties described in Appendix A-1 (Products), Appendix A-2 (Services) 
and Appendix A-3 (Software). 

ii. Ambient warrants that all Products and Software that are intended or required to interact with or 
otherwise work together as part of a functioning system will, as delivered and maintained by 
Ambient, and if properly installed and used consistent with the Documentation: (A) be compatible 
with each other, and remain so compatible through each of their respective version Upgrades; (B) 
work together as components of an integrated system, and (C) be compatible with, and inter-
operate and work together with the Duke Energy-Supplied Components which meet the 
Specifications as of the Effective Date, all in accordance with the Documentation; provided, 
Ambient does not warrant compatibility with all Duke Energy-Supplied Components which Duke 
might select in the future or with presently compatible Duke Energy-Supplied Components which 
may be modified in the future so as to render them incompatible with Ambient’s Products or 
Software.  
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iii. Ambient warrants that the Products and Software will comply with the Specifications.   

(e) Duke Energy Supplied Components.  Ambient warrants that it will accept delivery of the Duke 
Energy-Supplied Components, safeguard such Duke Energy-Supplied Components, and that it will 
incorporate the Duke Energy-Supplied Components into the integrated system consisting of the Products 
and Software, such integration to be consistent with the Specifications and in a manner that does not void 
any Duke Energy-Supplied Component warranty.  Ambient shall not be responsible for correcting 
problems caused by the failure of Duke Energy Supplied Components to comply with the Documentation 
or Specifications after Ambient demonstrates to Duke Energy with reasonable certainty that such non-
compliance is causing the problems after performing a reasonably appropriate investigation.   

(f) Infringement.  Ambient warrants that Duke Energy’s use of any Products, Services, Maintenance 
Services and Software as delivered by Ambient and used by Duke Energy in accordance with the 
Documentation and the terms, conditions and limitations of this Agreement will not infringe the United 
States patents, trade secrets, or United States registered copyrights of any third party (“Third Party 
Intellectual Property Rights”).  Such warranty does not extend to any Duke Energy Technology or the use 
of any Ambient Products or Software in conjunction with the Duke Energy Technology where the use of 
the Ambient Products or Software alone would not be infringing, unless such use in conjunction with the 
Duke Energy Technology was recommended or approved by Ambient.  Such warranty also does not extend 
to the use of Ambient Products or Software containing any modification, enhancement or improvement 
which was discovered, invented or first reduced to practice by Duke Energy, where the use of the Ambient 
Product or Software without such modification, enhancement or improvement would not be infringing. 

(g) Environmental.  Ambient warrants that: (i) when delivered, the Products will not include any 
Hazardous Materials, except those Hazardous Materials expressly identified in the Specifications 
applicable to a Release; (ii) the Products are suitable and safe for outdoor residential applications; and (iii) 
Ambient has and will continue to comply in all material respects with any Environmental Laws applicable 
to the Products.   

(h) EXCEPT AS OTHERWISE PROVIDED IN THIS AGREEMENT, INCLUDING WITHOUT 
LIMITATION THE APPENDICES HERETO, AMBIENT EXPRESSLY DISCLAIMS ALL OTHER 
WARRANTIES, EXPRESS OR IMPLIED, INCLUDING WITHOUT LIMITATION THE IMPLIED 
WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE. 

6.2 Indemnification. 

(a) Indemnification by Ambient.  Ambient shall indemnify, defend, and hold harmless Duke Energy, 
its Affiliates, and their respective directors, officers, partners, members, employees and agents (with 
counsel free of any conflict of interest between such counsel and Duke Energy or any other indemnitee 
hereunder) from and against all claims, damages, losses, liabilities and expenses (including reasonable 
attorneys’ fees), whether arising out of contract, tort (including negligence and strict liability) or otherwise, 
including but not limited to injuries to persons (including death) and loss, theft or damage to property and 
all third party claims against Duke Energy or another indemnified person, arising from: (i) the negligent, 
dishonest or willful misconduct of Ambient, its employees, agents or independent contractors related to or 
arising out of the Products, Services, Maintenance Services or Software or Ambient’s performance of its 
obligations pursuant to this Agreement; (ii) Ambient’s breach of any warranty under this Agreement, 
including without limitation the environmental warranties set forth in Section 6.1(g).   The forgoing shall 
not apply to a breach by Ambient of the warranty contained in Section 6.1(f), as to which the indemnity 
provisions of Section 5.5(a) exclusively apply. 

(b) Indemnification By Duke Energy.  Except to the extent that Ambient is obligated to indemnify 
Duke Energy under this Section 6.2(a) or Section 5.5, Duke Energy agrees to indemnify, hold harmless and 
defend (with counsel free of any conflict of interest between such counsel and Ambient or any other 
indemnitee hereunder) Ambient, its Affiliates, and their respective directors, officers, partners, employees 
and agents from and against any and all claims, damages, losses, liabilities and expenses (including 
reasonable attorneys’ fees), whether arising out of contract, tort (including negligence and strict liability) or 
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otherwise, including but not limited to injuries to persons (including death) and loss, theft or damage to 
property and all third party claims against Ambient or another indemnified person, arising from the 
negligent, dishonest or willful misconduct of Duke Energy, its employees, agents or independent 
contractors related to or arising out of their activities relating to deployment of Products and the Software 
or the performance of Duke Energy’s obligations pursuant to this Agreement.  The foregoing shall not 
apply to a claim that Duke Energy Technology or any new applications of Duke Energy’s under Section 
9.25 or any modification, enhancement or improvement to Ambient Technology which was discovered, 
invented or first reduced to practice by Duke Energy or by Ambient solely at the request of and solely for 
the benefit of Duke Energy infringes any Third Party Intellectual Property Rights, as to which the 
indemnity provisions of Section 5.5(b) exclusively apply. 

6.3 Limitation on Liability. EXCEPT WITH RESPECT TO A PARTY’S INDEMNIFICATION 
OBLIGATIONS RELATING TO THIRD PARTY CLAIMS, INCLUDING WITHOUT LIMITATION 
INFRINGEMENT, IN NO EVENT SHALL ANY PARTY BE LIABLE TO THE OTHER PARTY IN ,RESPECT 
OF OR ARISING OUT OF THE PERFORMANCE AND/OR BREACH OF ITS OBLIGATIONS HEREUNDER 
FOR ANY INDIRECT, INCIDENTAL OR SPECIAL OR CONSEQUENTIAL DAMAGES, INCLUDING LOSS 
OF PROFITS, REVENUE, DATA OR USE, INCURRED BY THE OTHER PARTY WHETHER IN AN ACTION 
IN CONTRACT OR TORT, EVEN IF THAT PARTY OR ANY OTHER PERSON HAS BEEN ADVISED OF 
THE POSSIBILITY OF SUCH DAMAGES. NOTWITHSTANDING ANYTHING TO THE CONTRARY SET 
FORTH HEREIN, OTHER THAN WITH RESPECT TO A PARTY’S INDEMNIFICATION OBLIGATIONS 
RELATING TO THIRD PARTY CLAIMS, OR CLAIMS INVOLVING INFRINGEMENT OF INTELLECTUAL 
PROPERTY RIGHTS, IN NO EVENT SHALL EITHER PARTY’S LIABILITY TO THE OTHER PARTY 
HEREUNDER FOR ANY REASON EXCEED [**]. 

6.4 Solicitation of Other Party’s Employees. Each Party agrees that during this Agreement and for a period of 
twelve (12) months after its termination, in whole or in part, it will not directly solicit the services of (i) an employee 
of the other Party or (ii) a former employee of the other Party whose employment with the other Party ended less 
than twelve (12) months prior to the date of such hiring (unless such employment ending was at the discretion of 
such employee’s employer or such employee accepted a company severance or benefit package offered by the 
employee’s employer), provided, however, that this provision shall not apply if the employer or former employer of 
such individual consents in writing to such solicitation. The term “directly solicit” shall not include any employment 
of personnel through the means of advertisements, job postings, job fairs and the like, and any employment where 
the individual has made the initial approach for employment.  This provision shall not apply to Duke Energy’s 
solicitation of Ambient’s employees if the Technology Deposit Materials are released to Duke Energy under the 
terms of the Technology Escrow Agreement.   

6.5 Duke Energy-Supplied Components.   

6.5.1 Risk of Loss. Ambient shall assume all risk of loss for Duke Energy-Supplied Components from 
the time of delivery of the Duke Energy-Supplied Components to Ambient or the Contract Manufacturers until 
such time as Duke Energy assumes the risk of loss hereunder for any Product incorporating such Duke Energy-
Supplied Components, or the Duke Energy-Supplied Components are otherwise delivered to Duke Energy in 
accordance with Duke Energy’s written instructions.  Notwithstanding the foregoing, Duke Energy shall retain 
title to all Duke Energy-Supplied Components until such time as the Duke Energy-Supplied Components are 
incorporated into the Products.  Ambient shall segregate and properly identify, and cause its Contract 
Manufacturers to segregate and properly identify, all Duke Energy-Supplied Components from property of 
others, including Ambient and the Contract Manufacturers, until such time as the Duke Energy-Supplied 
Components are incorporated into the Products.  Ambient and its Contract Manufacturers shall not include in 
their inventory or assets any Duke Energy-Supplied Components until such time as the Duke Energy-Supplied 
Components are incorporated into the Products.  Ambient shall use commercially reasonable efforts to ensure 
that its Contract Manufacturers comply with the obligations in this Section 6.5 and shall be responsible for any 
losses suffered by Duke Energy as a result of any Contract Manufacturers’ failure to so comply.  Ambient shall 
require the Contract Manufacturer to provide written acknowledgment of Duke Energy’s title to the Duke 
Energy-Supplied Components and to agree to return the Duke Energy Supplied-Components that have not been 
incorporated into the Products to Duke Energy upon request by Duke Energy and at Duke Energy’s expense.  
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Ambient agrees not to sell to third parties Products incorporating the Duke Energy-Supplied Components unless 
Ambient first pays to Duke Energy Duke Energy’s cost of such Duke Energy-Supplied Components. 

6.5.2 Lead Times and Inventory.  Ambient shall cooperate in good faith with Duke Energy regarding the 
acceptance of Duke Energy-Supplied Components to minimize costs related to the inventory of Duke Energy-
Supplied Components held by Ambient.   

6.5.3 Precautionary Filing.  Ambient consents and agrees to cooperate, and to cause the Contract 
Manufacturers to cooperate, with Duke Energy in the filing of any UCC statements or other documents deemed 
advisable by Duke Energy to provide notice of title to the Duke Energy-Supplied Components, whether inside 
the United States or in any foreign jurisdiction where such statements, filings or other documentation may be 
required or available to protect Duke Energy’s interests as described in this Section 6.5. 

ARTICLE VII 
DEFAULT & TERMINATION 

7.1 Effectiveness - Term of Agreement.  This Agreement shall become effective upon the Effective Date and 
shall continue in full force and effect until December 31, 2015 (unless extended by mutual agreement of the Parties) 
unless sooner terminated in accordance with the provisions hereof. 

7.2 Right to Terminate. 

(a) Either Party may terminate this Agreement upon the other Party’s substantial and material breach 
of a representation, warranty, term, covenant or undertaking in this Agreement if, within thirty (30) days 
following the delivery of a written notice to the defaulting Party setting forth in reasonable detail the basis 
of such default and the remedial action required to be taken to rectify such default, the defaulting Party has 
not rectified such default to the reasonable satisfaction of the non-defaulting Party.  Failure to perform due 
to a force majeure shall not be considered a substantial or material default under this Agreement. 

(b) A Party hereto may, at its option, terminate this Agreement upon a Bankruptcy Event of the other 
Party. 

(c) Duke Energy may terminate this Agreement for its convenience, upon ninety (90) days’ prior 
written notice to Ambient, provided, however, that in the event of such a termination, Duke Energy shall be 
required to immediately remit to Ambient all amounts owing to Ambient under this Agreement to the date 
of termination, and Duke shall be required to remit to Ambient within forty-five (45) days of receipt of a 
detailed accounting from Ambient of all amounts expended by Ambient on account of equipment, supplies 
and components purchased by, and the charges of Contract Manufacturers used by, and any additional labor 
costs incurred by Ambient for Duke Energy to meet Releases issued prior to such termination date.  Duke 
Energy shall be entitled to a refund for the net amount realized by Ambient from the resale or other 
disposition of such equipment, supplies and components within one hundred eighty (180) days from notice 
of termination. Ambient shall use commercially reasonable efforts to minimize any costs relating to Duke 
Energy’s termination of this Agreement. 

(d) Beginning two years after the Effective Date, Ambient may terminate this Agreement upon sixty 
(60) days’ prior written notice to Duke Energy if Duke Energy fails to issue Releases for at least 15,000 
units of Products in the aggregate over the period of three consecutive quarters.   

7.3 Maintenance Services.  Notwithstanding the expiration or termination of this Agreement, so long as Duke 
Energy continues to pay the fees for Maintenance Services provided in Appendix A-4, Ambient shall provide such 
services for ten (10) years after termination of this Agreement; provided that if Ambient has terminated this 
Agreement pursuant to Section 7.2(a), Duke Energy must, within thirty (30) days of such termination, notify 
Ambient in writing whether Duke Energy wishes to continue receiving Maintenance Services and a good faith 
estimate for how long (not to exceed ten (10) years), and if Duke Energy wishes to receive Maintenance Services for 
more than one (1) year after termination, Duke Energy shall pay Ambient for the first year of Maintenances Services 
and prepay Ambient for the second year of Maintenance Services within thirty (30) days of such notice from Duke 
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Energy, and thereafter Duke Energy shall annually prepay for the next subsequent year of Maintenance Services 
requested.  If Duke Energy fails to make a payment required under Appendix A-4 or this Section 7.3, Ambient may 
terminate its obligations under this Section 7.3 if, within twenty (20) days following the delivery of a written notice 
to Duke Energy specifying the failure, Duke Energy has not paid all amounts due in full for Maintenance Services as 
described in this Section 7.3. 

7.4 Survival.  

(a) The following provisions shall survive termination of this Agreement for so long as Section 7.3 
applies: Article I, Article II (except those provisions pertaining to the purchase of Products), Article III 
(except those provisions pertaining to the purchase of Products), Article IV (except those provisions 
pertaining to the purchase of Products), Section 7.3, those provisions of Article VIII relevant to the 
Technology Deposit Materials specified in Section 8.1(a), Section 9.10, Section 9.11, Section 9.25, 
Appendix A-3 and Appendix A-4. 

(b) The following provisions shall survive the termination and/or expiration of this Agreement: 
Articles V, VI, and IX (other than Sections 9.10, 9.11, 9.21, 9.22, 9.23, 9.24 and 9.25 (except as specified 
in Section 7.4(a)).  

ARTICLE VIII 
TECHNOLOGY ESCROW AGREEMENT 

8.1 Technology Escrow.  Within forty-five (45) days of the Effective Date (but not later than the date on which 
the first Products are delivered by Ambient to Duke Energy under this Agreement pursuant to a Release), Ambient 
and Duke Energy will enroll as a “Depositor” under the technology escrow agreement (the “Technology Escrow 
Agreement”) between Duke Energy and an independent third party selected by Duke Energy and reasonably 
acceptable to Ambient, acting as an escrow agent (the “Technology Escrow Agent”), which Technology Escrow 
Agreement shall provide that Ambient has delivered and will keep updated at all times: (a) a complete copy of the 
versions of the Software then used by Duke Energy (including any Updates), and associated source code, and 
programming documentation in both human and machine readable forms and on durable electronic media; (b) the 
Gerber Files and identification of the then current suppliers and Contract Manufacturers Ambient uses to 
manufacture the Products (the “Technology Deposit Materials”). Ambient acknowledges that Duke Energy’s 
selection of Iron Mountain Intellectual Property Management, Inc., or an Affiliate or successor thereto, as the 
Technology Escrow Agent shall be deemed to be acceptable to Ambient.  Ambient acknowledges the use of Iron 
Mountain’s Three-Party Master Beneficiary Escrow Service Agreement (July 1, 2009 edition), subject to those 
modifications necessary to conform to the terms and conditions set forth in this Agreement, as the basis for the 
escrow arrangement.   

8.2 Costs of Escrow.  Duke Energy shall bear all costs relating to the Technology Escrow Agreement.  If Duke 
Energy fails to pay all charges of the Technology Escrow Agent, the Technology Escrow Agreement shall terminate, 
and the Technology Escrow Agent shall return to Ambient all of the Technology Deposit Materials. 

8.3 Release Events.  The Technology Escrow Agreement shall contain the following release events (the 
“Release Events”):  

 (a) Ambient permanently ceases doing business (other than as a result of a merger or consolidation in 
which the successor continues the business);  

 (b) Ambient becomes subject to a Bankruptcy Event which prevents it from complying with the terms 
of this Agreement; or 

(c) Duke Energy terminates the Agreement pursuant to Section 7.2(a) of the Agreement. 

8.4 Release from Escrow.   
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 (a) If Duke Energy believes a Release Event has occurred, it will provide written notice of the same 
simultaneously to the Technology Escrow Agent and Ambient.  Ambient will have fifteen (15) Business Days from 
the date of the notice to object to a release of the Technology Deposit Materials.  If Ambient objects, the dispute will 
be resolved in accordance with Section 9.8, and the Technology Escrow Agent shall only release the Technology 
Deposit Materials to Duke Energy if there is a final non-appealable determination that a Release Event has occurred.  
If Ambient does not object in such fifteen (15) Business Day period, the Technology Escrow Agent shall release to 
Duke Energy the Technology Deposit Materials.  Notwithstanding the foregoing, if Ambient objects under this 
Section 8.4(a), and if the dispute cannot be resolved within sixty (60) days as set forth in Section 9.8, then Duke 
Energy may, in its sole discretion, obtain the immediate release of the Technology Deposit Materials specified in 
Section 8.1(a) by providing written notice of the same simultaneously to the Technology Escrow Agency and 
Ambient, and the Technology Escrow Agent may release the Technology Deposit Materials specified in Section 
8.1(a) immediately to Duke Energy.  If subsequent to the release to Duke Energy of the Technology Deposit 
Materials there is a final non-appealable determination that a Release Event did not occur, Duke Energy shall return 
the Technology Deposit Materials to the Technology Escrow Agent.   
 
 (b) Notwithstanding the foregoing, if a Systemic Error Condition occurs and Ambient has not 
responded to that condition as required by Appendix A-4 and Duke wishes to cause an escrow release, Duke Energy 
shall provide written notice of the same simultaneously to the Technology Escrow Agent and Ambient, and the 
Technology Escrow Agent may release the Technology Deposit Materials specified in Section 8.1(a) only 
immediately to Duke Energy to address the Systemic Error Condition.  If Ambient objects to such immediate release 
within ten (10) Business Days after receipt of the notice from Duke Energy, the dispute will be resolved in 
accordance with Section 9.8, and Duke Energy shall return the Technology Deposit Materials to the Technology 
Escrow Agent if there is a final non-appealable determination that either a Systemic Error Condition did not exist or 
that, if one existed, that Ambient did respond as required by Appendix A-4.  In addition, Duke Energy shall return 
the Technology Deposit Materials to the Technology Escrow Agent upon resolution of the Systemic Error 
Condition. 
 
8.5 License.  Subject to the terms of this Agreement and the Technology Escrow Agreement, Ambient hereby 
grants Duke Energy a non-exclusive, royalty-free, non-assignable, non-transferable license to all Technology 
Deposit Materials released to Duke Energy and Duke Energy shall have the right to fully exploit all Technology 
Deposit Materials solely to perform Ambient's obligations hereunder and for no other commercial purpose. Duke 
Energy acknowledges that the Technology Deposit Materials are covered by the Amended NDA, including if and 
when they are released to Duke Energy in accordance with the terms of this Agreement and the Technology Escrow 
Agreement.  To the extent necessary to have third parties perform Ambient's obligations under this Agreement after 
the release of the Technology Deposit Materials, Duke Energy shall have the right to provide Technology Deposit 
Materials to third parties engaged by Duke Energy to perform such obligations (including manufacturing the 
Products), subject to such third parties entering into appropriate confidentiality agreements with Duke Energy, and 
Ambient hereby grants Duke Energy the right to sublicense Duke Energy’s rights set forth in the first sentence of 
this Section 8.5 to such third parties.  Ambient will cooperate with Duke Energy and provide any additional 
documentation reasonably necessary to effectuate intent of this Section 8.5 and to evidence Duke Energy’s right to 
use and sublicense Ambient’s Intellectual Property as reasonably necessary for Duke Energy to have the Products 
manufactured as contemplated herein.  Notwithstanding anything to the contrary contained in this Agreement, Duke 
Energy may use any Technology Deposit Materials specified in Section 8.1(b) that have been released to it until 
[**], and Duke Energy may use any Technology Deposit Materials specified in Section 8.1(a) that have been 
released to it for [**] after termination of this Agreement. 
 
8.6 Successor Technology Escrow Agent.  If (i) the Technology Escrow Agent ceases doing business in the 
ordinary course for any reason; or (ii) the Technology Escrow Agent seeks protection under the United States 
Bankruptcy Code by filing a voluntary petition for bankruptcy, or makes a general assignment of all or substantially 
all of its assets for the benefit of creditors, or an involuntary bankruptcy proceeding, or receivership is instituted by 
or against the Technology Escrow Agent, and any such action is not dismissed or withdrawn within thirty (30) days 
of filing, or (iii) Duke Energy and/or Ambient terminates the Technology Escrow Agreement after the breach 
thereof by the Technology Escrow Agent, then the Parties shall promptly and in any event within sixty (60) days 
enter into a new Technology Escrow Agreement with a new Technology Escrow Agent reasonably satisfactory to 
the Parties, and the Parties shall cooperate to establish such new escrow arrangement.   
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8.7 Verification.  The Technology Escrow Agent shall provide Duke Energy with verification that the items 
deposited by Ambient comply with the requirements of Section 8.1.  Duke Energy shall have the right at any time to 
contact the Technology Escrow Agent for the purpose of confirming that the Technology Deposit Materials in the 
escrow account have been updated if and as required by Section 8.1. The Technology Escrow Agreement shall 
provide Duke Energy the right, at its expense, to audit or verify the Technology Deposit Materials in the escrow 
account up to twice each calendar year, or more frequently if necessary to verify additional deposits, updates or 
supplements to the Technology Deposit Materials by Ambient upon providing the Technology Escrow Agent and 
Ambient with reasonable advanced notice.  The audit or verification will occur at the Technology Escrow Agent’s 
facility and may be conducted by Duke Energy or the Technology Escrow Agent.  The audit and verification shall 
only be conducted for the purpose of verifying that the items deposited by Ambient comply with the requirements of 
Section 8.1, and Duke Energy may not copy or remove any of the Technology Deposit Materials.   Ambient 
acknowledges that such audit and verification may include the following: File List Test, Inventory and Analysis 
Test, Deposit Compile Test, Binary Comparison, and Full Usability Test, all as described in Exhibit A (Escrow 
Service Work Request) to Iron Mountain’s Three-Party Master Beneficiary Escrow Service Agreement (July 1, 2009 
edition).  Ambient shall have the right to have a representative at its cost participate in all such audits or 
verifications.  Should such audit find materially adverse defects in the Technology Deposit Materials (where Duke 
Energy would be unable to use such Technology Deposit Materials for their intended purpose), then Ambient shall 
supply such missing, or replace such defective, Technology Deposit Materials within ten (10) Business Days.    

8.8 Updating.  Promptly upon execution of the Technology Escrow Agreement, Ambient shall deliver to and 
keep the Technology Escrow Agent updated from time to time with a complete set of the Technology Deposit 
Materials.   

8.9 Termination.  The Technology Escrow Agent shall return to Ambient the Technology Deposit Materials 
specified in Section 8.1(b) (i) upon expiration of this Agreement, (ii) upon termination of this Agreement by 
Ambient pursuant to Sections 7.2(a), (b) or (d), and (iii) upon termination of this Agreement by Duke under Section 
7.2(c), and when Section 7.3 ceases to be effective, the Technology Escrow Agent shall return to Ambient all 
remaining Technology Deposit Materials, and the Technology Escrow Agreement shall terminate as to Ambient and 
Ambient shall be released from its obligations thereunder.   

ARTICLE IX 
MISCELLANEOUS 

9.1 Relationship. The relationship between Duke Energy and Ambient is that of independent contractors and 
parties to certain licenses in accordance with this Agreement. Neither Party is in any way the agent or attorney in 
fact of the other, nor shall any Party or any of its respective agents or employees have any power or authority to 
assume any obligation of any kind, implied or expressed, on behalf of any other or to bind others to any contract, 
commitment or agreement whatsoever, or to make any representation on the others’ behalf. This Agreement shall 
not be construed as constituting either Party as the partner or joint venture partner of the others, nor to create any 
form of legal association which would impose liability upon one Party for the acts or failures to act of the others. 

9.2 Force Majeure. No Party shall be liable for reasonable delays in the performance of its obligations under 
this Agreement which result from causes beyond its reasonable control, including without limitation acts of God, 
terrorism, strikes, war, riot, civil disorder, embargo, acts of civil and military authorities, fire, earthquake, flood or 
inability to obtain labor or materials. If any condition of force majeure delays Ambient’s performance for a time 
period greater than 180 days in the aggregate under this Agreement, any Release or any purchase order, then Duke 
Energy in its discretion may terminate this Agreement or the applicable Release or purchase order, subject to any 
applicable terms of this Agreement. 

9.3 Notices.  All notices permitted or required to be given under this Agreement shall be in writing and shall be 
deemed to have been duly given when delivered in person, or upon receipt, if deposited in the United States mail, 
postage prepaid, certified mail, return receipt requested or delivered by an overnight courier, to the following 
addresses, or to such address as the Parties may provide to each other in writing from time to time: 

Notices to Ambient:    Notices to Duke Energy: 
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Ambient Corporation 
79 Chapel Street 
Newton, MA 02458 
Attn:  John J. Joyce, Chief Executive Officer 
 
 

Duke Energy Corporation 
526 South Church Street 
Charlotte, NC 28202 
Attn: Don Denton
 
With a copy to: 
Duke Energy Corporation 
526 South Church Street 
Charlotte, NC 28202 
Attn:  General Counsel 

 
9.4 Severability Each provision of this Agreement or part thereof shall be severable. If, for any reason, any 
such provision or part thereof is finally determined, by a court or agency having valid jurisdiction, to be invalid and 
contrary to, or in conflict with, any existing or future law or regulation, such determination shall not impair the 
operation of or affect the remaining provisions of this Agreement, and such remaining provisions will continue to be 
given full force and effect and shall continue to bind the Parties. 

9.5 Enforcement. The respective rights and remedies of each Party are cumulative, and no exercise or 
enforcement by either Party of any right or remedy hereunder shall preclude the exercise or enforcement by such 
Party of any other right or remedy hereunder, or which such Party is entitled by law to enforce. Each Party may 
waive any obligation of or restriction upon the other Party under this Agreement only in writing. No failure, refusal, 
neglect, delay, waiver, forbearance or omission of either Party to exercise any right under this Agreement or to insist 
upon full compliance by the other with its obligations hereunder shall constitute a waiver of any provision of this 
Agreement. 

9.6 Entire Agreement. This Agreement and all recitals in the preamble hereto, Schedules, Exhibits and 
Appendices attached hereto and all agreements referred to herein, including the Amended NDA, set forth the entire 
agreement and understanding between the Parties, contain all the understandings, inducements, promises and 
representations between the Parties relating to the matters referred to herein, and merge and supersede all prior 
agreements, commitments, arrangements, representations, writings and discussions between them related to the 
subject matter hereof, whether written or oral. Neither this Agreement nor any Schedules, Exhibits or Appendix 
hereto or other agreement referred to herein may be modified or amended except by a written supplement, duly 
executed by each of the Parties. The Appendices attached hereto are incorporated by reference herein in their 
entirety. In the event of any inconsistency between the terms of this Agreement and the terms and provisions of any 
Appendix, this Agreement shall control. 

9.7 Third Party Rights. Nothing expressed or implied in this Agreement is intended to confer upon any person 
other than Ambient and Duke Energy and their respective successors and permitted assigns, any rights, remedies, 
obligations or liabilities under or by reason of this Agreement. 

9.8 Dispute Resolution. 

(a) Dispute Resolution by the Parties.  The Parties shall attempt to resolve any claims, disputes and 
other controversies arising out of or relating to this Agreement (collectively, “Disputes”) promptly by 
negotiation between executives who have authority to settle the Dispute.  A Party may give the other Party 
written notice of a Dispute which has not been resolved in the normal course of business.  Such notice shall 
include: (a) a statement of that Party’s position and a summary of arguments supporting such position, and 
(b) the name and title of the executive who will be representing that Party and of any other person who will 
accompany the executive.  Within five (5) Business Days after delivery of the notice, the receiving Party 
shall respond with (a) a statement of that Party’s position and a summary of arguments supporting such 
position, and (b) the name and title of the executive who will represent that Party and of any other person 
who will accompany the executive.  Within ten (10) Business Days after delivery of the initial notice, the 
executives of both Parties shall meet at a mutually acceptable time and place, and thereafter as often as they 
reasonably deem necessary, to attempt to resolve the Dispute.  All negotiations pursuant to this clause are 
to be deemed confidential and shall be treated as compromise and settlement negotiations for purposes of 
applicable rules of evidence. 
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(b) Arbitration.  If the Dispute has not been resolved by negotiation within twenty (20) Business Days 
of the disputing Party’s initial notice, or if the Parties failed to meet for the first time within ten (10) 
Business Days of the initial notice, the Parties shall fully and finally settle all Disputes, including the 
arbitrability of the Agreement, by binding arbitration under the Commercial Rules of the American 
Arbitration Association, except to the extent that the Commercial Rules conflict with this provision, in 
which event, this Agreement shall control.  This arbitration provision shall not limit the right of either Party 
prior to or during any such Dispute to seek, use, and employ ancillary, or preliminary rights and/or 
remedies, judicial or otherwise, for the purpose of maintaining the status quo until such time as the 
arbitration award is rendered or the Dispute is otherwise resolved.  Within ten (10) calendar days of service 
of a Demand for Arbitration, the Parties may agree upon a sole arbitrator, or if a sole arbitrator cannot be 
agreed upon, a panel of three arbitrators shall be named.  One arbitrator shall be selected by each Party.  A 
knowledgeable, disinterested and impartial arbitrator shall be selected by the two arbitrators so appointed 
by the Parties.  If the arbitrators appointed by the Parties cannot agree upon the third arbitrator within ten 
(10) calendar days, then either Party may apply to any judge in any court of competent jurisdiction in North 
Carolina for appointment of the third arbitrator.  The arbitrator(s) shall have the authority only to award 
equitable relief and compensatory damages, and shall not have the authority to award punitive damages or 
other non-compensatory damages.  Each Party shall be responsible for the fees, expenses and costs incurred 
by the arbitrator appointed by each Party, and the fees, expenses and costs of the third arbitrator (or single 
arbitrator) shall be borne equally by the parties.  The decision of the arbitrator(s) shall be final and binding 
and may not be appealed.  Any party may apply to any court having jurisdiction to enforce the decision of 
the arbitrator(s) and to obtain a judgment thereon.   All arbitration proceedings held pursuant to this 
Agreement shall be held in Charlotte, North Carolina.  The discovery provision of the New York State 
Rules of Civil Procedure in effect at the time of arbitration shall be deemed incorporated herein for the 
purpose of such arbitration proceedings.  Either Party, at its sole discretion, may consolidate an arbitration 
conducted under this Agreement with any other arbitration to which it is a party provided that (i) the 
arbitration agreement governing the other arbitration permits consolidation, (ii) the arbitrations to be 
consolidated substantially involve common questions of law or fact, and (iii) the arbitrations employ 
materially similar procedural rules and methods for selecting arbitrator(s).   

(c) Restraining Order and Injunction.  Notwithstanding anything to the contrary in this Section 9.8, 
either Party may (i) seek a restraining order or preliminary and final injunctive relief in a court of 
competent jurisdiction in North Carolina, the exclusive jurisdiction of such courts with respect to such 
purposes each Party hereby consents, regarding the unauthorized disclosure of such Party’s Confidential 
Information or intellectual property infringement or to enforce the other Party’s indemnity obligations, 
without first using the procedures in this Section 9.8 without the necessity of proof of damages or the 
posting of a bond or other security.   

(d) Release Events.  Notwithstanding anything to the contrary in this Section 9.8, the Parties agree 
that any dispute resolution, including arbitration, regarding whether a Release Event has occurred as 
described in Section 8.4(a) shall be completed, to the extent reasonably possible, within sixty (60) days 
after Ambient provides notice of its objection to the release of the Technology Deposit Materials, and that 
the Parties shall cooperate in good faith in conducting any arbitration to allow the arbitrators to render a 
decision within such time.  In the event a decision is not reached within such period of time, Duke Energy 
shall be entitled to the release of the Technology Deposit Materials as set forth in Section 8.4(a).   

9.9 Governing Law.  This Agreement is governed by the laws of the State of New York, without regard to its 
conflicts of laws rules.  The parties agree that the United Nations Convention on Contracts for the International Sale 
of Goods will not apply to this Agreement. 

9.10 Insurance. Throughout the performance of its obligations under this Agreement, Ambient shall maintain at 
its expense, and shall require any Contract Manufacturer to maintain, a policy or policies of insurance for each type 
of coverage and with the minimum limits stated below.  

(a) Worker’s compensation insurance with statutory limits, and employer’s liability insurance with 
limits not less than $1,000,000 each accident for bodily injury by accident and $1,000,000 each employee 
and policy limit for bodily injury by disease. 
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(b) Commercial general liability insurance with a combined single limit of not less than $2,000,000 
per occurrence for bodily injury and property damage, such insurance shall include but not be limited to 
products/completed operations liability, owners and contractors protective blanket contractual liability, 
personal injury liability and broad form property damage to include coverage for damage to property of 
others in their care, custody and control.  Such insurance shall (i) be primary for all purposes; and (ii) 
contain no insurer versus insured exclusion. 

(c) Comprehensive automobile liability or equivalent insurance with a combined single limit of not 
less than $1,000,000 per occurrence.  Such insurance shall include coverage for owned, hired and non-
owned automobiles, and contractual liability. 

(d) Errors and Omissions insurance with a limit of not less than $2,000,000 per occurrence. 

(e) Property Insurance.  Ambient and its subcontractors shall be responsible for providing all-risk 
property insurance for any location that has Duke Energy-Supplied Components and/or Duke Energy 
owned components.  Coverage shall be written on an all risk form at replacement cost valuation.  The 
insurance shall include coverage for damage to property of others in their care custody and control.   

(f) Transit Insurance.  In connection with handling and delivery of all Duke Energy-Supplied 
Components, Ambient and its subcontractors shall be responsible for providing all-risk property damage 
insurance during the handling and delivery transit to any location that has Duke Energy-Supplied 
Components.  Coverage shall be written with replacement cost valuation.  The insurance shall include 
coverage for damage to property of others in their care, custody and control.   

(g) All insurance policies provided and maintained by Ambient and its agent and subcontractors shall  
(i) be underwritten by insurers which are rated “A-VII” or higher, (ii) provide that such policies are without 
right of contribution from any other insurance available to Duke Energy and its affiliates and (iii) contain 
severability of interest provisions; and (iv) shall contain no insured versus insured exclusion, and (iv) be 
primary and endorsed to add Duke Energy as an additional insured, except for workers compensation and 
employer’s liability and Errors and Omissions insurance policies, and shall include waivers of any right of 
subrogation of the insurers against Duke Energy, its officers, directors, employees and subcontractors of all 
tiers and have deductibles not to exceed $100,000 which shall be the sole responsibility of Ambient.  
Certificates of insurance shall be provided to Duke Energy within thirty (30) days following the Effective 
Date.  Such certificates and policy endorsements shall provide that the insurer will provide thirty (30) days’ 
written notice to Duke Energy prior to cancellation of any policy. 

9.11 Compliance with Laws. Unless exempted by the applicable rules, regulations or orders, Ambient and Duke 
Energy shall, and Ambient shall use commercially reasonable efforts to cause its Contract Manufacturers to, comply 
fully at all times relevant to this Agreement with all applicable Legal Requirements, including, but not limited to: (a) 
Executive Order 1 1246 issued by the President of the United States on September 24, 1965; (b) the Vietnam Era 
Veterans Readjustment Assistance Act of 1974 and applicable sections of 41 CFR and 48 CFR 52.222.35 relating to 
the employment of veterans; (c) Sections 503 of the Rehabilitation Act of 1 973 and 48 CFR 52.222-36; (d) 
regulations of the United States Occupational Safety and Health Act; (e) 15 U.S.C. 637(d)(3) and 48 CFR 52.219 
(Aid to Small Business); (f) 48 CFR 52.202-1 (Definitions); (g) 48 CFR 52.203-3 (Gratuities); (h) 48 CFR 52.203-5 
(Covenant Against Contingent Fees); (i) 48 CFR 52.203-6 (Restrictions on Subcontractor Sales to the Government); 
(j) 48 CFR 52.203-7 (Anti-Kickback Procedures); (k) 48 CFR 52.203-8 (Cancellation, Rescission, and Recovery of 
Funds for Illegal or Improper Activity); (1) 48 CFR 52.209-6 (Protecting the Government’s Interest When 
Subcontracting with Contractors Debarred, Suspended, or Proposed for Debarment); (m) 48 CFR 52.212-5 (Contract 
Terms and Conditions Required to Implement Statutes or Executive Orders-Commercial Items); (n) 48 CFR 52.2 
15-19 (Notification of Ownership Changes); (o) 48 CFR 52.222-21 (Prohibition of Segregated Facilities); (p) 48 
CFR 52.222-26 (Equal Opportunity); (q) 48 CFR 52.223-13 (Certification of Toxic Chemical Release Reporting); 
(r) 48 CFR 52.223- 14 (Toxic Chemical Release Reporting); (s) 48 CFR 52.229-1 (State and Local Taxes); (t) 48 
CFR 52.232-23 (Assignment of Claims); (u) all applicable rules, regulations and orders issued by the United States 
Secretary of Labor under any of the foregoing; (v) any Smart Grid Funding Laws if the Parties agree to any 
amendments pursuant to Section 9.26; and (w) all amendments of the foregoing that may be made from time to time. 
“CFR” is the Code of Federal Regulations. 
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9.12 No Assignment. Neither Ambient nor Duke Energy shall assign this Agreement without the prior written 
consent of the other Party which shall not be unreasonably withheld except that Duke Energy may, upon written 
notice, assign this Agreement to an Affiliate of Duke without the permission of Ambient. Any attempted assignment 
in contravention of this provision shall be ineffective and void. Subject to the provisions of this Section, this 
Agreement shall be binding upon and shall inure to the benefit of the Parties hereto and their respective successors 
and assigns. Notwithstanding the foregoing, Ambient may assign this Agreement to a third party which purchasers 
all or substantially all of its assets or is the surviving party in a merger transaction. 

9.13 Claims. Except as otherwise provided in this Agreement, claims by either Party, however asserted, shall be 
commenced within two (2) years from the date the cause of action accrues. 

9.14 Divested Entities.  If during the term of this Agreement Duke Energy in any manner divests any entity 
which is then a Party to the Agreement (a “Divested Entity”), the Divested Entity shall have the benefit of the 
Agreement and shall be allowed to continue to use the Software in its current capacity (for the specific software 
configuration in use at the time) for a period not to exceed six (6) months after the date of the divestiture so long as 
each such Divested Entity agrees in writing to abide by the terms of this Agreement.  If any Divested Entity desires 
to have the benefit of the Agreement or use the Software beyond such six (6) month period, then such Divested 
Entity must enter into a separate license agreement with Ambient.  If any Divested Entity elects not to continue to 
have the benefit of the Agreement and the use of the Software beyond such six (6) month period, all Software and 
related materials used by the Divested Entities must be returned to Ambient. 

9.15 Publicity.  Ambient shall not use the name of Duke Energy or any of its Affiliates or the fact that Ambient 
is performing services for or providing products to Duke Energy or its Affiliates in any press releases, media 
statements or public communications or otherwise publicize this Agreement without Duke Energy’s prior written 
consent.  Ambient shall not use Duke Energy’s or any Affiliate’s name, logos, copyrights, trademarks, service 
marks, trade names or trade secrets in any way without Duke Energy’s prior written consent, and Duke Energy shall 
not be deemed to have granted Ambient a license of, or granted Ambient any rights in, any of the foregoing by 
entering into this Agreement.  Ambient may issue a press release with respect to the subject of this Agreement, 
which press release and the timing thereof shall be subject to Duke Energy’s review and approval (which shall not 
be unreasonably withheld or delayed). Ambient may refer to Duke Energy in any filing to the U.S. Securities and 
Exchange Commission, but only to the extent necessary to comply with applicable disclosure obligations under U.S. 
securities laws and related laws and regulations. 

9.16 Permits, Statutes and Codes.  Ambient shall comply with the requirements of all statutes, acts, ordinances, 
regulations, codes and standards of legally constituted authorities having jurisdiction with respect to Products, 
Software and Documentation and the Services performed by Ambient.  Duke Energy shall comply with the 
requirements of all statutes, acts, ordinances, regulations, codes and standards of legally constituted authorities 
having jurisdiction over the performance by Duke Energy of this Agreement. 

9.17 Captions Not Controlling.  The captions used in this Agreement and schedules are solely for reference 
purposes and such captions shall not be considered in construing or interpreting any provision of this Agreement. 

9.18 No Construction Against the Drafter.  The Parties agree that this Agreement is the result of careful 
negotiations between sophisticated Parties and thus any principle of construction or rule of law that provides that an 
agreement shall be construed against the drafter of the agreement in the event of any inconsistency or ambiguity in 
such agreement shall not apply to the terms and conditions of this Agreement. 

9.19 Multiple Counterparts. This Agreement may be executed in one or more counterparts (including those 
delivered by facsimile or other electronic means), each of which shall be deemed an original hereof but all of which 
together shall constitute one and the same instrument. 

9.20 No Exclusivity.  This Agreement does not confer an exclusive arrangement on either Party.  Duke Energy 
is not required to engage Ambient to deliver any Product or Software or perform any Services under this Agreement 
and Ambient is not required to deliver any equipment or perform any Services under this Agreement until the 
issuance and acceptance of a Release.  Either Party may, in its sole discretion, enter into agreements with other 
companies for similar Product, Software and Services. 



20 

9.21 Fraud and Ethics.  Ambient shall be familiar with and shall adhere to the principles of Duke Energy’s Code 
of Conduct as in effect on the Effective Date, located at http://www.duke-energy.com/suppliers/code-of-
conduct.asp, and with Duke Energy’s Code of Business Ethics. Ambient shall promptly report any fraud, illegal 
activity, fiscal waste or abuse, or other violations of Duke Energy’s Code of Conduct or Code of Business Ethics by 
any party, including Ambient’s suppliers and service providers.  Such activity may be reported by contacting: (a) the 
applicable Duke Energy Contract Administrator, (b) Duke Energy's Chief Compliance Officer at 704-382-6510, (c) 
Duke Energy's Ethics Line at 800-525-3783, which may be called anonymously, or (d) Duke Energy’s website at 
www.dukeenergy-ethicsline.com which is managed by a third party.   

9.22 Cyber Security.  Should Ambient or any of its employees, subcontractors, representatives, or any other 
similarly authorized third parties under the control of Ambient who will be providing Services hereunder on behalf 
of such Ambient require or be permitted unescorted access to Duke Energy’s electronic or physical assets, which are 
classified as "critical" under Duke Energy's Standard 6000 for Cyber Security or the regulatory requirements of the 
North American Electric Reliability Corporation (NERC), all such persons shall be required to meet certain pre-
requisites prior to access to any such critical assets.  Therefore, when any secured electronic or physical access is 
needed or permitted, all persons identified above in this provision shall, to the extent not prohibited by applicable 
law: (a) successfully complete the Duke Energy-administered background screening requirement; (b) take the Duke 
Energy-administered Cyber Security training; and (c) be given a company identification number in the Duke Energy 
Human Resources Management System (HRMS) for tracking purposes. 

9.23 Asbestos Products.  Except as otherwise authorized by Duke Energy in writing, all Products delivered 
hereunder shall contain zero percent asbestos or refractory ceramic fibers.  If Duke Energy authorizes such delivery 
or use, Ambient shall clearly mark all containers or other materials containing asbestos or refractory ceramic fibers, 
and such containers or materials shall be sealed to prevent any leakage of asbestos or ceramic fibers. 

9.24 Diverse Suppliers.  For any Release under this Agreement (i) in which the total compensation to Ambient 
will equal or exceed $550,000, and (ii) at the time of acceptance by Ambient, Ambient has 500 or more employees 
worldwide, Ambient shall adopt and utilize a subcontracting plan that complies with 48 C.F.R. 52-219-9 for Small 
Diverse Suppliers (“SDS”).  Ambient shall:  (x) use all commercially reasonable efforts to utilize SDS (and Large 
Diverse Suppliers) as required by law; and (y) provide Duke Energy a quarterly status report in a format reasonably 
acceptable to Duke Energy.   Such report shall be entered on Duke Energy’s website at http://www.duke-
energy.com/suppliers/supplier-diversity.asp.  Duke Energy, its designated auditors and any applicable government 
agency shall have the right of access during normal business hours to inspect Ambient’s records related to SDS and 
compliance with this section. 

9.25 Cooperation; Development.   

 (a) The Parties acknowledge that the technology, legislative mandates and regulatory landscape for 
smart grids are evolving and that they desire to be at the forefront of those developments and to work together to 
address those developments in the context of implementing this Agreement.  Therefore, from time to time, Duke 
Energy may (i) suggest modifications to the Software and/or the Products, (ii) request that Ambient undertake 
modifications to the Software and/or the Products, (iii) request that Ambient undertake to develop additional 
software or new applications for use by Duke Energy in connection with the Products or Software, or (iv) request 
that Ambient work with third parties with which Duke Energy has contracted (“Third Party Service Providers”) to 
make the Software and/or Products more robust or have better functionality (each a “Development Request”).  
Ambient shall make a good faith effort to provide to Duke Energy a statement of work and development proposal 
including the reasonable time and cost or reasonable proposed fee basis for completing such development in 
sufficient detail to enable Duke Energy to determine the reasonableness of such proposal (“Development 
Proposal”).  If Duke Energy approves the Development Proposal, Ambient shall use commercially reasonable 
efforts to complete the work in accordance with the Development Proposal. Duke Energy shall remit the agreed 
upon development fee in accordance with the agreed upon Development Proposal.   
 
 (b) Duke Energy shall maintain all rights to any of its intellectual property contained in its 
Development Request, and such shall be deemed to be Duke Energy Technology.  If Ambient develops intellectual 
property pursuant to a Development Proposal, such Ambient-developed intellectual property shall be “Ambient 
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Technology” and shall be the sole and exclusive property of Ambient and, if it is Software, licensed to Duke Energy 
as if it were a standard Update or Upgrade, unless otherwise agreed upon in writing by the Parties.   
 
 (c) If the Development Proposal calls for collaborative development by the Parties or by one or more 
of the Parties and any Third Party Service Providers, unless otherwise agreed in writing by the Parties and Third 
Party Service Providers, as applicable, the intellectual property developed in connection with the Development 
Proposal shall be considered jointly owned by the collaborators and may be fully exploited by each of the 
collaborators without any obligation to account to the other collaborators. With respect to the Parties, if the jointly 
owned property includes trade secret or confidential information, then each Party agrees to maintain the 
confidentiality of such trade secret or confidential information in accordance with the Amended NDA unless 
released from such obligation by the other Party.  Unless otherwise agreed in writing, each collaborator  may, at its 
own initiative and expense, seek to obtain patent and/or copyright registration for any jointly owned property in the 
United States or in other jurisdictions; provided it (i) first notifies the other collaborators and gives such 
collaborators a reasonable opportunity to participate in the registration process and related decision-making; and (ii) 
discloses in such application the joint ownership nature of the property, including possible rights arising out of joint 
authorship and invention, as applicable.  If another collaborator elects to participate in the registration application 
process, it shall notify the initiating collaborator within thirty (30) days and bear its fair share of the expense thereof 
and may participate fully in the decisions regarding the handling of the registration process.  If the other 
collaborators choose not to participate in the registration application process (or fail to respond to the notice within 
thirty (30) days from the date of the notice), but do not object to the registration, the initiating collaborator may 
proceed with the registration and shall have the sole right to control the registration process for which notice was 
given and the right to make final decisions relative to the enforcement of any such patent or copyright granted 
(including extensions, modifications and/or continuations, in whole or in part) other than as a defensive measure or 
affirmative defense in response to an infringement suit or claim brought by a third party.  If any other collaborator, 
within thirty (30) days from the date of the notice, objects in good faith to the registration of the jointly owned 
property, the registration may not proceed until the collaborators either reach mutual agreement on the handling of 
the registration, or resolve any dispute relating to the same pursuant to any dispute resolution process permitted 
under this Agreement.  
 
(d) During the Term of this Agreement, Ambient shall use commercially reasonable efforts to evolve its 
Products such that they remain compatible with new versions of the Duke Energy Supplied Components. 
 
9.26 Stimulus Funding.  Ambient acknowledges that Duke Energy may apply for funding from the American 
Recovery and Reinvestment Act of 2009 ("ARRA"). In the event Duke Energy is entitled to any funding through 
ARRA (as it may be amended), or any subsequent federal laws which relate to the "Smart Grid" or are intended to 
help support the modernization of the nation's electricity transmission and distribution system ("Smart Grid 
Funding Laws"), Ambient agrees to consider and negotiate in good faith with Duke Energy to amend this 
Agreement as necessary to comply with the applicable Smart Grid Funding Laws, including without limitation any 
regulations, directives, criteria, standards, or policies which may be issued by the Department of Energy, National 
Institute of Standards and Technology, or the Federal Energy Regulatory Commission, or the terms of any grants or 
agreements entered into pursuant thereto.  Any such amendments would need to be agreed upon by both Parties in 
accordance with Section 9.6 of this Agreement.  In the event the parties agree to amend this Agreement in order to 
comply with a particular Smart Grid Funding Law, then that Smart Grid Funding Law shall be deemed included 
within the definition of “Legal Requirements” for purposes of this Agreement. 

[Signature page follows] 



 

 

IN WITNESS WHEREOF, each of the Parties has caused this Product Sales, Services & Software Agreement to be 
duly executed on its behalf effective as of the Effective Date. 

DUKE ENERGY BUSINESS SERVICES LLC 
On its own behalf and as agent for and on behalf of: 
DUKE ENERGY CAROLINAS, LLC, 
DUKE ENERGY INDIANA, INC. 
DUKE ENERGY OHIO, INC. 
DUKE ENERGY KENTUCKY, INC. 

By/s/Ronald Reising  

Name: Ronald Reising 

Title: Vice President 

AMBIENT CORPORATION 

By/s/ John J. Joyce  

Name: John J. Joyce 

Title: Chief Executive Officer 
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APPENDIX A-1: 

CONDITIONS FOR SUPPLY OF PRODUCTS 
 

1. GENERAL.  Unless otherwise agreed in writing by Ambient, and except as otherwise set forth in the 
Agreement, these Conditions apply to the supply of Products by Ambient to Duke Energy under this Agreement.  
The Parties acknowledge that any use they might make of stationery, purchase orders or similar documents bearing 
any conditions of Duke Energy or Ambient shall be purely for its administrative convenience, and such use shall not 
result in such conditions being incorporated into this Appendix A-1.  Use of Software is governed by the software 
license terms as set forth in Appendix A-3.   

2. FORECASTING AND ORDERING PROCEDURES. 

(a) Forecast.  Within ten (10) Business Days after the Effective Date, Duke Energy will provide 
Ambient with a forecast setting forth Duke Energy's good faith anticipated requirements for purchase of 
Products by Ambient's model number for the upcoming twelve-month period on a month-by-month basis 
(the “Blanket Purchase Order”).  Thereafter on or before the first Business Day of each month, Duke 
Energy will provide Ambient with a Blanket Purchase Order setting forth Duke Energy's good faith 
anticipated requirements for purchase of Products by Ambient's model number for the upcoming twelve-
month period on a month-by-month basis.   

(b) Releases.   

i. Duke Energy shall initiate purchases under this Agreement by submitting written releases 
(each, a “Release”).  Duke Energy shall specify which Duke Energy company is purchasing the 
Products.  Each Release will be a firm order.  Releases shall not exceed the Blanket Purchase 
Order for the applicable period to which they relate except with the prior written consent of 
Ambient.  Each Release will include Ambient's model number for the Product, and the requested 
shipping point to Duke Energy for each Product listed thereon.  Within ten (10) Business Days 
after the Effective Date, Duke Energy will issue a Release for the ensuing [**].  Thereafter on the 
first Business Day of each calendar month, Duke Energy will issue Releases for the ensuing [**].  

ii. Ambient shall provide notice confirming receipt of each Release within ten (10) Business 
Days of its receipt thereof, with such receipt containing a notice of any issues with the Release. 

iii. Ambient and Duke Energy shall thereafter confer with one another to resolve any issues 
with the Release. 

iv. To the extent a Release conforms to the Blanket Purchase Order for the applicable period, 
the Scheduled Delivery Date shall be by the date requested by Duke Energy in the Release if it is 
consistent with the Lead Times.  To the extent a Release does not conform to the Blanket Purchase 
Order for the applicable period or the relevant Lead Times, Ambient shall use commercially 
reasonable efforts to accommodate Duke Energy’s requested delivery dates.   

v. Ambient shall provide written notice to Duke Energy of Ambient’s acceptance of a 
Release, such written notice to contain the Scheduled Delivery Date(s).   

vi. Except as set forth in Section 2(c), all changes to the Release shall require Ambient’s and 
Duke Energy’s prior written approval.   

(c) Cancellation or Delay by Duke Energy.  Duke Energy may not cancel or delay the quantity of 
Product on an accepted Release except in accordance with the following provisions. 
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i. Duke Energy may cancel that portion of any accepted Release with a Scheduled Delivery 
Date that is later than the date computed by adding the applicable Lead Time to the date that Duke 
Energy notifies Ambient of such cancellation. For example, if the Scheduled Delivery Date for an 
item in a Release is October 1, 2009 and the applicable Lead Time for that item is ninety (90) 
days, then Duke Energy may cancel its order for that item any time prior to July 3, 2009.  In the 
event of such a cancellation, Duke Energy shall pay to Ambient all demonstrable direct amounts 
expended by Ambient on account of equipment, supplies and components purchased by, and the 
charges of Contract Manufacturers used by, and any additional labor costs incurred by Ambient 
for Duke Energy to meet that portion of the cancelled Release (“Cancellation Fees”).  The 
Cancellation Fees shall not exceed the price of the Products canceled.  Duke Energy shall be 
entitled to a refund for the net amount realized by Ambient from the resale or other disposition of 
such equipment, supplies and components within one hundred eighty (180) days from notice of 
cancellation. Ambient shall use commercially reasonable efforts to minimize any costs relating to 
Duke Energy’s cancellation of a Release.  For avoidance of doubt, Duke Energy shall be assessed 
no penalty, cost or other damages relating to its cancellation of any portion of a Release that is 
cancelled in compliance with this Section 2(c)(i) except as provided under this Section 2(c)(i), and 
the Cancellation Fees described in this Section (2)(c)(i) shall be Ambient’s sole remedy with 
regard to Duke Energy’s cancellation of that portion of a Release that is cancelled in compliance 
with this Section 2(c)(i).   

ii. With respect to an accepted Release, Duke Energy may extend the associated Scheduled 
Delivery Date by no more than thirty (30) days, provided that (i) Duke Energy so notifies Ambient 
at least ninety (90) days before the original Scheduled Delivery Date for that Release and (ii) the 
aggregate delays for all deliveries under a particular Release shall not exceed forty-five (45) days 
in the aggregate. 

iii. Duke Energy may cancel a Release in accordance with Section 3(b), in which case there 
shall be no Cancellation Fees. 

3. DELIVERY. 

(a) Delivery.  Ambient shall deliver Products to Duke Energy in accordance with the Scheduled 
Delivery Date, provided that notwithstanding anything in this Agreement to the contrary, the parties agree 
that a delivery of Products that arrives within five (5) Business Days before or after the Scheduled Delivery 
Date shall be deemed timely. At Duke Energy’s option, as specified in a Release, delivery will be:  

i. FOB Destination, whereby Ambient shall arrange for delivery to the location within the 
United States specified by Duke Energy.  Title and risk of loss in the Products will pass to Duke 
Energy upon delivery to the named destination.   

ii. FCA Shipping Point, whereby Ambient shall arrange for delivery to a carrier selected by 
Duke Energy.  Title and risk of loss in the Products will pass to Duke Energy upon delivery to the 
selected carrier at the Shipping Point.  

iii. Any other available method of delivery on commercially reasonable terms.  

(b) Delivery Delays by Ambient.  In the event of a Delayed Release, Ambient shall promptly notify 
Duke Energy and shall as soon as possible thereafter provide a date on which Ambient shall deliver that 
shipment, such date becoming the Scheduled Delivery Date for that shipment.  In addition, in the event that 
the Delayed Release was placed by Duke Energy in accordance with the applicable Lead Time and 
Ambient delivery is not made within [**] of the Scheduled Delivery Date for reasons other than a force 
majeure, the invoiced amount owing to Ambient on account of such delivery may be reduced by liquidated 
damages in amount equal to [**] of the total purchase price for the Products that are in such Delayed 
Release that have not been delivered within [**] of the Scheduled Delivery Date and [**] of the invoice 
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amount for those Products for which delivery is late by [**], which the Parties agree is a fair and 
reasonable determination of the amount of actual damages which Duke Energy would incur due to such a 
delay and that such liquidated damages do not constitute a penalty.  In its sole discretion, and as an 
alternative to the liquidated damages described in this Section 3(b) of Appendix A-1, Duke Energy shall 
have the right to cancel that portion of any Delayed Release without penalty or charge that is not delivered 
to Duke Energy within [**] of the Scheduled Delivery Date for reasons other than force majeure, and in 
such case, Duke Energy shall have available any and all additional rights under this Agreement, at law or in 
equity with regard Ambient’s failure to deliver within [**] of the Scheduled Delivery Date.  
Notwithstanding the foregoing, no liquidated damages will be applied to reduce the purchase price of the 
Products if the Delayed Release is the result of Duke Energy’s failure to supply Duke Energy-Supplied 
Components to Ambient in compliance with a schedule established by the Parties.  If Duke Energy fails to 
supply Duke Energy-Supplied Components to Ambient in compliance with a schedule established by the 
Parties, Duke Energy shall pay Ambient all amounts expended by Ambient on account of equipment, 
supplies and components purchased by, and the charges of Contract Manufacturers used by, and any 
additional labor costs incurred by Ambient for Duke Energy occasioned by such delay. 

4. ACCEPTANCE. 

(a) Duke Energy will accept Products if such Products conform in all material respects to the 
Specifications.  Duke Energy may reject any item that fails to conform in any material respect to the 
Specifications as determined by Duke Energy in accordance herewith (“Rejected Products”).  Rejected 
Products shall be determined on a unit basis.  Duke Energy shall not reject an entire pallet of Products 
unless at least [**] of the units of the pallet fail to meet the Specifications, and Duke Energy shall not reject 
an entire shipping container of Products unless at least [**] of the pallets in that container fail to meet the 
Specifications.  

(b) Duke Energy shall perform such acceptance tests as Duke Energy deems appropriate following 
Duke Energy’s receipt of Products.  Duke Energy shall perform such tests within [**] of its receipt of 
Products (as applicable, the “Inspection Period”).  Duke Energy shall notify Ambient within the Inspection 
Period of any Product not meeting the Specifications.   

(c) Subject to the terms of Section 7 of this Appendix A-1, Duke Energy shall make arrangements to 
return any rejected Products or shipments to a location within the United States in accordance with 
Ambient’s reasonable instructions and at Ambient’s sole expense.  Risk of loss relating to any returned 
Products shall pass to Ambient upon delivery of such Products to the Ambient-designated location. 

(d) If Duke Energy does not provide notice of rejection within the Inspection Period or does not return 
Products within the time limits set forth above, then Duke Energy agrees that the Products shall be deemed 
accepted; provided that and for avoidance of doubt, Duke Energy shall have no obligation to pay for any 
Rejected Products.  The foregoing acceptance procedure shall not relieve Duke Energy of its obligation to 
pay for the quantity of Products that it has accepted.  For example, if Ambient ships 1,000 units to Duke 
Energy and 10 units are rejected and returned, the Duke Energy will be obligated to pay for 990 units.  If 
Duke Energy has already paid for any Rejected Products, Ambient shall return such payment within [**] of 
a notice of rejection from Duke Energy.     

5. PRICES.  Duke Energy shall pay Ambient the prices set forth in Schedule A-1 attached hereto for the 
Products listed therein; provided that for any Products purchased by Duke Energy not listed in Schedule A-1, Duke 
Energy shall pay to Ambient the prices mutually agreed to by the Parties. 

6. WARRANTIES. 

6.1 Ambient represents and warrants that: (a) Ambient shall deliver good, exclusive and marketable title to the 
Products free and clear of all liens, security interests, claims, and encumbrances; (b) for a period of [**] after 
acceptance by Duke Energy the Products shall be free from defects in materials and workmanship and shall comply 
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with the Specifications; (c) except as authorized by Duke Energy, in writing, the Products shall contain zero percent 
asbestos, (d) Ambient shall not violate any federal, state, local or foreign statute, law, rule, regulation or order in 
manufacturing, selling or delivering of the Products.  

6.2 This limited warranty and the remedies hereunder are limited to Products properly used, maintained, stored, 
installed and used for their intended purpose and use only, in accordance with Ambient instructions; provided, 
however, this limitation applies solely to the extent: (i) that any use, maintenance, storage or installation 
requirements are set forth in the Documentation; (ii) that any deviation from the use, maintenance, storage, or 
installation requirements set forth in the Documentation actually caused the damages that Ambient attempts to 
exclude under this Section 6.2; and (iii) that the limitation expressed in this Section 6.3 is not inconsistent with any 
express warranties provided under the Agreement.   

6.3 Ambient cannot be responsible for ancillary equipment not supplied by Ambient, which is attached to or 
used in connection with the Products, except to the extent of damage caused by the Products, Services or Software to 
such ancillary equipment.  Ambient cannot be responsible for any damage to the Products resulting from the use or 
operation of the ancillary equipment not set forth in the Specifications and not furnished, approved or recommended 
by Ambient for use with the Products.  

7. WARRANTY SERVICE AND CLAIMS. 

7.1 Ambient will either repair or, at its election, replace any Products that do not comply with the warranty in 
Section 6.1 of this Appendix A-1.  Such repair or replacement shall be made as soon as practical, but in any event 
within [**] of receipt of notice from Duke Energy.  Ambient shall cause such repairs or replacement to be made at 
the location where the Products are installed unless Ambient determines that return of Products is required for repair 
or replacement.   

7.2 Unless Ambient gives other instructions, the defective unit will be returned to Ambient freight collect. 
Duke Energy must notify Ambient that the unit is being returned and must obtain a Notice of Return (NOR) number, 
and place this NOR number on the outside of all boxes returned to Ambient.  Ambient must provide Duke Energy 
with a NOR number upon request. 

7.3 AMBIENT may inspect the unit to verify that it is eligible for repair or replacement. 

7.4 Ambient will repair or, at its election, replace the defective unit. Units repaired or replaced shall be 
returned to Duke Energy FOB Destination PPA as set forth in Section 3 of this Appendix A-1, provided however, 
Ambient shall be solely responsible for Duties and Supplemental Amounts for the repair or replacement of Products 
previously delivered to Duke Energy. 

7.5 All replacement Products shall comply with the warranty provisions of this Agreement for a period of [**] 
from receipt. 

8. MISCELLANEOUS. 

8.1 Agreement.  These Conditions for Supply of Products are part of, and are subject to, the terms and 
conditions of the Agreement to which they are annexed.  All terms not otherwise defined herein shall have the 
meaning ascribed thereto in the Agreement. 

8.2 Documentation. Ambient shall promptly provide Duke Energy with Documentation and revisions thereto 
for any Products ordered by Duke Energy.  

8.3 Inspection of Facilities.  Duke Energy shall have the right to conduct an inspection of Ambient’s 
manufacturing facilities, and Ambient shall use commercially reasonable means to cause its Contract Manufacturers 
involved in the production of Products for Duke Energy to grant Duke Energy such right with respect to such 
Contract Manufacturers’ facilities, upon twenty (20) Business Days prior written notice and during such entities’ 
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normal business hours, to inspect the Products and the manufacturing and assembling process for the Products and 
to inspect all applicable quality assurance and other records relating to the Products without charge to Duke Energy 
(provided that, for the avoidance of doubt, Duke Energy shall be responsible for all travel and other expenses 
associated with the personnel conducting such inspection on Duke Energy’s behalf). Duke Energy may exercise 
such right not more than once per calendar year, unless it would be reasonable under the circumstances to require 
more request inspections (for example, following frequent Product failures or rejections).  All information obtained 
by inspectors during any such audit shall be treated as Ambient Confidential Information, and such inspection shall 
be conducted in a manner that precludes access to confidential information of third parties excepting Ambient 
Contract Manufacturers involved in the production of Products for Duke Energy. 
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Schedule A-1 

Table 1: PRODUCT PRICES 
 

 Order Volume: [**] [**]
Model Description Unit Price Unit Price
   
A specific model number is required and assigned for each combination of options.  Models that 
are most likely to be ordered by Duke are listed below.  Contact Ambient for model numbers for 
any combinations not listed below. 
    
Pole-mount Nodes   
X-3100-YB1 Pole-mount node with gray enclosure, Cellular 

modem, [**] (provided by Duke), 6 kV surge 
suppression module, Universal Bracket, [**] 

$[**] $[**] 

    
X-3100-YBA Pole-mount node with gray enclosure, Cellular 

modem, [**] (provided by Duke), "last gasp" 
battery option, 6 kV surge suppression module, 
Universal Bracket, [**] 

$[**] $[**] 

    
X-3100-YBB Pole-mount node with gray enclosure, Cellular 

modem, [**] (provided by Duke) assembly, [**] 
(supplied by Duke) assembly and antennas, 6 kV 
surge suppression module, Universal Bracket, 
[**] 

$[**] $[**] 

    
X-3100-YBC Pole-mount node with gray enclosure, Cellular 

modem, [**] (provided by Duke) assembly, [**] 
(supplied by Duke) assembly and antennas, "last 
gasp" battery option, 6 kV surge suppression 
module, Universal Bracket, [**] 

$[**] $[**] 
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Pad-mount Nodes   
X-3100-GB1 Pad-mount node with green enclosure, Cellular 

modem, [**] (provided by Duke), 6 kV surge 
suppression module, Universal Bracket, [**]; 
typically ordered with A-PMK-310 

$[**] $[**] 

    
X-3100-GBA Pad-mount node with green enclosure, Cellular 

modem, [**] (provided by Duke), "last gasp" 
battery option, 6 kV surge suppression module, 
Universal Bracket, [**]; typically ordered with 
A-PMK-310 

$[**] $[**] 

    
X-3100-GBB Pad-mount node with green enclosure, Cellular 

modem, [**] (provided by Duke) assembly, [**] 
(supplied by Duke) assembly and antennas, 6 kV 
surge suppression module, Universal Bracket, 
[**]; typically ordered with A-PMK-310 

$[**] $[**] 

    
X-3100-GBC Pad-mount node with green enclosure, Cellular 

modem, [**] (provided by Duke) assembly, [**] 
(supplied by Duke) assembly and antennas, "last 
gasp" battery option, 6 kV surge suppression 
module, Universal Bracket, Node software 
license, [**]; typically ordered with A-PMK-310 

$[**] $[**] 

    
Option    
A-PMK-310 Pad-mount Kit (Two Piece Locking Cover and 

pad-mount mounting foot) 
$[**] $[**] 

 

The prices stated above are in effect for the first twelve (12) months following the Effective Date.  Thereafter, the 
prices stated above shall continue in effect for the term of the Agreement; provided that if Ambient’s costs of 
production increase by more than [**] in a calendar quarter compared to the previous calendar quarter due to 
Ambient’s costs of raw materials, Ambient’s costs for Contract Manufacturers required by Duke Energy when Duke 
Energy does not consent to a change of Contract Manufacturers desired by Ambient, macroeconomic conditions 
affecting the U.S. or global economies, changes in laws, industry-wide changes to the smart-grid marketplace or acts 
of war or terrorism, Duke Energy agrees to consider and negotiate in good faith with Ambient to amend this 
Schedule A-1 after receipt of written notice from Ambient describing in reasonable detail and substantiating the 
costs of production increase.   
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The following [**] structure for base unit models (i.e., X-3100-YB1 or X-3100-GB1) will apply for all Firm Order 
Releases.   
 

Table 2: Volume [**] Levels for Common Configurations 
 

Cumulative 
Quantities  

X-3100-YB1 
(Electric/ 

Pole-mount) 
Unit Price 

X-3100-GB1+ 
A-PMK-310 

(Electric/ 
Pad-mount) 
Unit Price 

X-3100-YBB 
(Combo/ 

Pole-mount) 
Unit Price 

X-3100-GBB+ 
A-PMK-310  

(Combo/ 
Pad-mount) 
Unit Price 

[**]  $[**] $[**] $[**] $[**] 
[**]  $[**] $[**] $[**] $[**] 
[**]  $[**] $[**] $[**] $[**] 
[**]  $[**] $[**] $[**] $[**] 
[**]  $[**] $[**] $[**] $[**] 
[**] 
[**] 

 $[**] $[**] $[**] $[**] 

 
For all other models not listed in Table 2, Ambient will apply the [**] levels listed in the table below to the [**] unit 
volume prices of the respective models listed in Table 1. 
 
 

Table 3: Volume [**] Levels 
 

Cumulative 
Quantities  

Unit Price 
[**] 

[**]  [**] 
[**]  [**] 
[**]  [**] 
[**]  [**] 
[**]  [**] 
[**]  [**] 

 
 
 



 

A2-1 

APPENDIX A-2: 

CONDITIONS FOR SUPPLY OF SERVICES 

1. SERVICES. Ambient will provide to Duke Energy the services (the “Services”) which the Parties 
have mutually agreed that Ambient will provide.  Duke Energy may engage Ambient for such services by a purchase 
order for its administrative convenience, but such use shall not result in such conditions being incorporated into this 
Appendix A-2. 

2. RATES. The rates for the Services shall be as agreed to by the parties. 

3. WARRANTY. Services performed hereunder shall be performed in a professional manner 
consistent with the standards of quality and care typical within the industry at the time of performance for similar 
services.  In the event any portion of the Services furnished to Duke Energy fails to comply with this warranty 
obligation, Ambient will promptly re-perform such portion of the Services without additional compensation from 
Duke Energy or, if re-performance is impractical or impossible as mutually agreed by the Parties, will refund the 
amount of the compensation paid to Ambient for such portion of the Services. Ambient shall employ only competent 
and experienced personnel to perform the Services. 

4. SAFETY AND SECURITY.  All Services performed by Ambient or any other person or entity on 
Duke Energy’s premises or in the community, and the design of all equipment and systems brought onto Duke 
Energy’s premises and Products to be installed in the community, shall comply fully with (i) all applicable Legal 
Requirements, including without limitation the occupational safety and health standards in 29 C.F.R. sections 1910 
and 1926, and (ii) Duke Energy’s safety and security policies and regulations which have been provided in writing 
to Ambient, all as amended from time to time. At least two weeks before any Services are performed on Duke 
Energy’s premises or in the community, Ambient shall deliver to Duke Energy: (a) a copy of Ambient’s hazard 
communication program; (b) a list of all hazardous chemicals and other substances Ambient proposes to bring onto 
Duke Energy’s premises or are contained in Products, if any, and the quantities of each; and (c) material safety data 
sheets for each chemical and substance on the list. 

5. DUKE ENERGY RESPONSIBILITIES. Where any Services are to be performed at Duke 
Energy's premises, Duke Energy shall, subject to compliance by Ambient personnel with Duke Energy's reasonable 
safety and security requirements, allow Ambient personnel full and complete access to the area(s) where the 
Services are to be performed and will provide adequate office accommodation and facilities for any Ambient 
personnel working on its premises as required. Duke Energy will provide Ambient with all necessary co-operation, 
information, equipment, data and support that may be reasonably required by Ambient for the performance of the 
Services, including access to suitably configured computer products at such times as mutually agreed to by the 
Parties. 

6. PERSONNEL. 

A. Ambient and Duke Energy shall comply in all respects with all applicable immigration Legal 
Requirements that may impact Ambient’s or Duke Energy’s obligations under this Agreement, including the 
Immigration Reform and Control Act of 1986 and Form 1-9 requirements. Without limiting the generality of the 
foregoing, Ambient shall perform all required employment eligibility and verification checks and maintain all 
required employment records with respect to Ambient’s employees. 

B. For Services performed at a Duke Energy facility, in the community, or requiring access to Duke 
Energy’s computer network, Ambient shall be responsible for conducting adequate predeployment screening of its 
employees, agents or independent contractors (and its subcontractors’ employees, agents or independent contractors) 
prior to assigning such personnel to Duke Energy. Ambient represents and warrants that it will complete pre-
deployment screening with respect to such personnel and that it will not assign such personnel to perform Services 
at a Duke Energy facility, in the community, or provide access to the Duke Energy computer network unless the pre-
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deployment screening does not reveal any information that Ambient, acting reasonably, considers would adversely 
affect such personnel’s suitability for performance of the Services. Such pre-deployment screening shall include, at a 
minimum, an alcohol and five-panel drug test and a background check including: a Terrorist Watch Database 
Search; a Social Security trace; and a state and federal criminal history check for the previous five (5) years. Except 
where prohibited by law, Ambient will have the ongoing duty to inform Duke Energy immediately upon learning 
that one of Ambient’s or its subcontractors’ employees, agents or independent contractors is not suitable for 
performance of the Services. Except where prohibited by law, should Ambient learn, after assigning an individual to 
provide Services at a Duke Energy facility, in the community, or requiring access to the Duke Energy computer 
network, information that Ambient, acting reasonably, considers would adversely affect such personnel’s suitability 
for performance of the Services, Ambient will promptly advise Duke Energy and remove the individual immediately 
from performing Services at a Duke Energy facility, in the community, or on the Duke Energy computer network. 

C. Ambient and its subcontractors will not assign any person to provide Services known by Ambient 
to have been convicted of a felony involving dishonesty or a breach of trust or who is listed in the Terrorist Watch 
Database. Except where prohibited by law, Ambient will have the ongoing duty to inform Duke Energy immediately 
upon learning that one of Ambient’s or its subcontractors’ employees, agents or independent contractors has been 
convicted of a felony or is listed in the Terrorist Watch Database. Except where prohibited by law, should Ambient 
learn after assigning an individual to provide Services that the individual has been convicted of a felony or is listed 
in the Terrorist Watch Database, Ambient will promptly advise Duke Energy and remove the individual 
immediately from performing Services at a Duke Energy facility, in the community, or on the Duke Energy 
computer network. 

D. Duke Energy, in its sole discretion, shall have the option of barring from performing the Services 
any Ambient (or subcontractor) personnel who Duke Energy determines is not suitable. 

7. AGREEMENT.  These Conditions for Supply of Services are part of, and are subject to, the terms 
and conditions of the Agreement to which they are annexed.  All terms not otherwise defined herein shall have the 
meaning ascribed thereto in the Agreement. 
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APPENDIX A-3: 

SOFTWARE LICENSE AGREEMENT 

TERMS AND CONDITIONS  

1. LICENSE 

1.1 Grant.  Ambient hereby grants Duke Energy, and to any third party engaged by Duke Energy to operate or 
maintain the Software on its behalf, a perpetual, irrevocable, non-exclusive, non-assignable, non-transferable (except 
as otherwise provided in this Agreement), world-wide, fully paid-up license, without right of sublicense, to install 
and use the object code (only) version of the Software solely to serve Duke Energy’s internal business purposes for 
the management of Ambient Products on an electrical distribution network operated by Duke Energy in the United 
States.  Such license includes all Documentation, Updates, and Upgrades provided to Duke Energy by Ambient 
hereunder. 

1.2 Copies.  Duke Energy may make one (1) copy of the Software for archival purposes, and a reasonable 
number of copies of the Documentation as needed by Duke Energy solely for Duke Energy’s internal use, provided 
all copyright and proprietary notices are reproduced.  

1.3 License Exclusions. Except as expressly authorized herein, Duke Energy shall not (i) rent, lease, loan, 
provide access or user rights to third parties, sell or otherwise distribute the Software, including any modification, 
enhancement or derivative work thereto, in whole or in part; (ii) cause or permit copying (other than as expressly 
permitted in this Agreement), translating, modifying, adapting, reverse engineering, decompiling or disassembling 
of all or any portion of the Software; or (iii) publish the results of Software performance benchmarks to any third 
party without Ambient’s express written consent.  Any Duke Energy contractor retained to manage or monitor Duke 
Energy’s network shall be allowed use of the Software for the sole purpose of managing and monitoring Duke 
Energy’s network.  All rights not expressly granted herein are reserved to Ambient; provided however, Ambient 
acknowledges and agrees that Duke Energy may, in its sole discretion, engage a third-party operator to use the 
Software on Duke Energy’s behalf subject to the limitations and conditions set forth in this Agreement and the 
Amended NDA, at any location whether inside or outside of the United States.   Duke Energy shall be responsible 
for such third-party operator’s compliance with the terms and conditions of the Agreement and the Amended NDA.  

1.4 System Requirements; Installation.  Duke Energy shall be required to provide at its expense the minimum 
hardware and software system requirements specified in the Documentation.  In any installation performed by 
Ambient, Ambient shall perform its own installation testing procedure on the Software.  In no event shall Ambient 
be obligated to perform peripheral hardware installation tasks.   

2. FEES 

 All Software license fees are included in the prices for the Products.   

3. TITLE; CONFIDENTIALITY 

3.1 Title. As between the Parties, Ambient retains title to and ownership of the Software and Documentation 
and to all intellectual property rights thereto, including any modification, enhancement or derivative work thereto.  
Duke Energy agrees to take reasonable steps to protect the Software from unauthorized access, copying or use.  
Duke Energy shall inform Ambient promptly upon discovery of any actual unauthorized access to, or use of, the 
Software.   

3.2 Confidentiality.  The Software incorporates confidential and proprietary information developed or acquired 
by Ambient which shall be subject to the confidentially provisions set forth in Section 5.3 of the Agreement and the 
Amended NDA.    

4. LIMITED WARRANTY 
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4.1 General.  Ambient warrants and covenants that: (i) it has the unencumbered right to license the Software to 
Duke Energy under the terms and conditions described in this Agreement; (ii) for the Software Warranty Period 
(defined below), the media on which the Software will be delivered to Duke Energy will be free from defects in 
material and workmanship that affect or may affect the proper installation of the Software, (iii) as delivered by 
Ambient, the Software shall not contain any viruses, Trojan horses, disabling code, timer, clock, counter or other 
limiting design or routine which causes the Software to be erased, inoperable or otherwise incapable of being used in 
the full manner for which it was designed and licensed pursuant to this Agreement; and (iv) for the Software 
Warranty Period, the Software will not contain any defects which shall cause the Software to fail to perform in 
compliance with the Documentation.  For purposes hereof, “Software Warranty Period” means [**]. 

4.2 Remedies.  Except as otherwise expressly provided in this Agreement, Duke Energy’s exclusive remedy for 
any Software that does not conform with the warranties set forth in this Agreement is for Ambient to respond and 
repair or replace the non-conforming Software in accordance with the terms of the Software Maintenance 
Agreement attached to the Agreement as Appendix A-4 but without charge or expense to Duke Energy for Software 
still in the Software Warranty Period; provided that (i) Duke Energy notifies Ambient of the non-conformity within 
the Software Warranty Period providing sufficient detail to enable Ambient to reproduce the errors and diagnose the 
non-conformity, or sufficient information to confirm the non-conformity exists; (ii) Duke Energy has installed all 
Updates and Upgrades made available pursuant to Ambient’s Maintenance Services (pursuant to Appendix A-4); 
(iii) no one other than Ambient has made any unauthorized changes or modifications, or misused or damaged the 
Software or the Product in which it is installed; and (iv) Duke Energy provides Ambient with access to the Products 
and locations on which the Software has been installed.  If Ambient is unable to correct any such non-conforming 
Software as required by the Software Maintenance Agreement (Appendix A-4) Ambient shall promptly replace such 
Software without charge.  All replacement Software must comply with the Documentation and the requirements of 
the Software warranty provisions of the Agreement.  If Ambient is unable to correct such non-conforming Software 
or replace it with conforming Software within the time periods and as otherwise required by this Section 4.2, and 
such non-conformity has resulted in a Systemic Error Condition, Ambient’s failure to so correct such non-
conformity shall be deemed a material breach of this Agreement by Ambient. 

4.3 DISCLAIMER.  EXCEPT AS OTHERWISE EXPRESSLY PROVIDED IN SECTION 4.1 AND 
SECTION 4.2 ABOVE, OR IN SECTION 6.1 OF THE AGREEMENT, AMBIENT EXPRESSLY DISCLAIMS 
ALL OTHER WARRANTIES RELATING TO THE SOFTWARE, WHETHER EXPRESS OR IMPLIED, 
STATUTORY OR OTHERWISE, INCLUDING BUT NOT LIMITED TO ANY IMPLIED WARRANTIES OF 
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.  

5. EXPORT CONTROLS 

 The confidential information of Ambient, and all related technical documents and materials are subject to 
export controls under the U.S. Export Administration Regulations and related U.S. laws. Duke Energy shall: (a) 
comply strictly with all applicable Legal Requirements established under these controls; (b) co-operate fully with 
Ambient in any official or unofficial audit or inspection that relates to these controls; and (c) not export, re-export, 
divert, transfer or disclose, directly or indirectly, any Software, confidential information of Ambient, or related 
technical documents and materials or any direct product thereof to any country (or to any national or resident 
thereof) which the U.S. Government determines from time to time is a country (or end-user) to which such export, 
re-export, diversion, transfer, or disclosure is restricted, without obtaining the prior written authorization of Ambient 
and the applicable U.S. Government agency. Ambient warrants that Schedule A-3 contains a complete and accurate 
list of all Export Control Classification Number(s) (ECCN) for the Products, Software and technology licensed by 
Duke Energy hereunder in accordance with the Commerce Control List contained in the United States Export 
Administration Regulations or other relevant export regulations that may be promulgated by a United States federal 
agency.  Ambient may update Schedule A-3 from time to time upon reasonable notice to Duke Energy.  

6. MISCELLANEOUS 

 This Software License Agreement is part of, and is subject to, the terms and conditions of the Agreement to 
which it is annexed.  All terms not otherwise defined herein shall have the meaning ascribed thereto in the 
Agreement.  Notwithstanding the foregoing, or anything else to the contrary in the Agreement, Ambient 
acknowledges that if it is a debtor-in-possession or if a trustee in bankruptcy in a case under the United States 
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Bankruptcy Code rejects this Software License Agreement and/or any supplementary agreement hereto, Duke 
Energy may, in its sole discretion, elect to retain its rights under this Software License Agreement and/or any 
supplementary agreement as provided in Section 365(n) of the Bankruptcy Code.    
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Schedule A-3 

EXPORT CONTROL CLASSIFICATION NUMBERS 

 

Ambient will supply required ECCNS prior to the delivery of the first unit of product under this Agreement 
following the Effective Date. 
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APPENDIX A-4: 

SOFTWARE MAINTENANCE AGREEMENT 

TERMS AND CONDITIONS  

1. Services.  Provided Duke Energy remains a current subscriber to Maintenance Services and has paid all 
maintenance fees due for such Maintenance Services as specified on Schedule A-4, Ambient will provide 
maintenance and support services for the Software as set forth in this Appendix A-4 (“Maintenance Services”).  
There shall be no fee to Duke Energy for Maintenance Services for a copy of Software until expiration of the 
Software Warranty Period applicable to such copy of the Software as provided in the Software License Agreement 
set forth in Appendix A-3 attached to the Agreement.  Provided Duke Energy remains a current and continuous 
subscriber for Maintenances Services and has paid all maintenance fees due, Ambient agrees to offer Maintenance 
Services for the Software for the term specified in the Agreement.  If Duke Energy discontinues the purchase of 
Maintenance Services, Duke Energy may resume Maintenance Services only with Ambient’s consent (in its 
discretion) and upon the payment of all fees that would have been due for Maintenance Services during the period of 
discontinuation in addition to the fees for the prospective reinstatement of Maintenance Services. 

2. Error Correction.  Ambient will notify Duke Energy of material programming errors in the Software or 
related Documentation of which Ambient becomes aware. Upon identification of any programming error, Duke 
Energy shall notify Ambient of such error, the claimed Severity Level, and whether Duke Energy reasonably 
believes that the error is resulting in a Systemic Error Condition.  With such notice, Duke Energy shall provide 
Ambient with information sufficient to reproduce the error or to confirm the existence, nature and effect of the error.   
In each case, Ambient shall take steps as necessary to provide workarounds for and to correct errors in the Software 
components created by Ambient consistent with this Software Maintenance Agreement. 

3. Response Times.  Ambient will, after the initial notification of problems with the Software components 
created by Ambient, provide Duke Energy with an action plan for resolution of the error and will provide 
workarounds and error corrections within the time frames indicated in the chart below for Software components 
created by Ambient.  As to problems with Software components created by third parties, Ambient will use 
commercially reasonable efforts to have the third party licensor provide an action plan, workarounds and error 
corrections for such third party software within a commercially reasonable time consistent with the severity of the 
problem identified using the same response time framework identified below.  Ambient’s response and resolution 
obligations are subject to: (i) the prompt and full cooperation of Duke Energy in supporting Ambient’s diagnosis and 
resolution efforts (including, without limitation: the provision of a complete and accurate description of error 
experienced, the operating conditions when experienced, and other related information; the performance of 
requested evaluation and diagnostic procedures; and the installation and testing of workarounds and fixes provided 
by Ambient); (ii) Duke Energy’s operating a supported version of the Software as supplied by Ambient, in its 
unaltered and  undamaged form; and (iii) the error condition’s not being caused in whole by software or hardware 
not provided by Ambient.   
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 LEVEL 1 LEVEL 2 LEVEL 3 
Severity 1 [**] [**] [**] 
Severity 2 [**] [**] [**] 
Severity 3 and 4 [**] [**] [**] 

 

3.1 “Severity Levels” shall be defined as follows: 

(a) “Severity 1” is [**]:  

i. [**] 

ii. [**]; 

(b) “Severity 2” is [**]: 

i.  [**] 

ii. [**]; 

(c) “Severity 3” is [**]; 

i.  [**] 

ii. [**] 

(d) “Severity 4” shall include [**] 

3.2 “Support Levels” shall be defined as follows: 

(a) “Level 1” shall mean the acknowledgement by Ambient of the receipt of an error report 
from Duke Energy.  In the case of a Severity 1 event, “Level 1” shall also mean continuous efforts 
by Ambient technical staff until Level 2 is achieved.   

(b) “Level 2” shall mean Ambient’s delivery of a patch, workaround, or temporary fix and 
revised Documentation to Duke Energy. 

(c) “Level 3” shall mean Ambient’s delivery of the object code fix, other permanent fix, or 
enhancement and revised documentation to Duke Energy, provided, however if Ambient provides 
a patch, workaround or temporary fix that has corrected the error, then the time frames set forth 
above for a Level 3 response shall be mutually agreed to by Ambient and Duke Energy.  

4. Failure to Correct Software Defect.  If Ambient is required to, but unable to correct a defect in the Software 
within the specified time frames for the given severity condition following receipt of notice of the error condition 
from Duke Energy as required in this Software Maintenance Agreement, Ambient shall be deemed to have 
materially breached this Agreement. 

5. Method of Providing Maintenance Services.  Ambient shall furnish Duke Energy with a point of contact to 
enable Duke Energy to notify Ambient of the need for Maintenance Services.  Current Documentation applicable to 
any Update or Upgrade will be provided via electronic download.  The Parties acknowledge the Software is 
designed to allow Updates and Upgrades to the Software to be made remotely.  If the Software is unable to allow 
remote Updates and Upgrades for any reason attributable to Ambient, Ambient shall be responsible for Duke 
Energy’s reasonable cost of physically accessing the Software and manually installing the Updates and Upgrades, 
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provided that Duke Energy gives Ambient at least five (5) Business Days’ prior notice of its intention to manually 
install the Updates and Upgrades together with the estimated cost thereof, and follows Ambient’s reasonable cost 
mitigation instructions.  

6. Support of Prior Versions.  Ambient shall provide Maintenance Services to Duke Energy for all Software 
components created by Ambient for the current and two prior Upgrades of all Software; provided, however, that if 
Ambient provides Duke Energy with a Software Upgrade to mitigate or avoid an infringement claim under Section 
5.5 (a) of the Agreement, Ambient shall not be required to provide Maintenance Services for any prior Upgrades of 
such Software. 

7. Required Modifications.  Notwithstanding anything herein to the contrary, so long as Duke Energy has 
purchased the Maintenance Services in the prior calendar quarter and has not notified Ambient of its intent to 
terminate the Maintenance Services, Ambient shall use commercially reasonable efforts to modify the Software, and 
each subsequent release of the Software, to make it compatible with new major releases of the operating system on 
which it is designed to run, as requested by Duke Energy.  The parties acknowledge that such modified software 
shall be provided as part of an Update or Upgrade and shall replace any previous version provided.   

8. Maintenance Fees Nonrefundable.  All Maintenance Fees are non-refundable, whether upon termination of 
the Agreement, early termination of Maintenance Services, or otherwise. 

9. Bundling/Unbundling.  Ambient agrees that its Maintenance Services shall not be altered by Ambient’s 
renaming, repackaging, bundling or unbundling of the underlying Software or Products.  Should any portion of the 
Products or Software later be made available only within a bundled packaged offered by Ambient (the “Package”) 
which includes functionalities that were not licensed by Duke Energy pursuant to this Agreement, then (i) Duke 
Energy shall automatically be granted a license to the Software in the Package or, if practical, to that portion of the 
Software having the functionalities of the Software previously licensed by Duke Energy hereunder and (ii) 
maintenance fees charged to Duke Energy for the licensed Software shall reflect only those charges attributable to 
the functionalities of the Software previously licensed by Duke Energy. 

10. Technical Support.  As part of Maintenance Services, Ambient allows unlimited telephone calls to 
Ambient’s technical support desk during the hours of 9:00 a.m. until 5:00 p.m. Eastern Time, Monday through 
Friday except holidays.  The calls must be made by the Duke Energy primary contacts designated in writing from 
time to time by Duke Energy pursuant to Section 12.     

11. Updates and Upgrades.  As part of Maintenance Services, Ambient will provide to Duke Energy Updates to 
the Software which are commercially released by Ambient without additional charge to its customers.    Ambient 
shall determine, in its sole discretion, when Updates and Upgrades shall be made available to Duke Energy, 
provided that any such Update or Upgrade shall be made available to Duke Energy no later than ten (10) Business 
Days following its general commercial release.   

12. Duke Energy's Responsibilities.  As a condition to the provision of workarounds and error corrections, 
Duke Energy will (i) appoint two (2) employees to serve as primary contacts between Duke Energy and Ambient, 
and will ensure that Duke Energy's support inquiries are initiated and handled through these contacts; (ii) provide 
Ambient with reasonable access to all necessary personnel to provide information regarding errors or problems 
reported by Duke Energy; and (iii) provide Ambient with access to Duke Energy's equipment that contains the 
Software.  Duke Energy is responsible for insuring that its designated primary contacts are properly trained in the 
operation of the Products and Software and qualified to identify and interpret error conditions and to understand and 
implement Ambient’s support information and technical instructions. The contact information for such persons is 
specified on Schedule A-4. 

13. Exclusions. Ambient shall not be required to provide workarounds or error corrections relating to problems 
resulting from (i) Duke Energy's failure to implement all Updates to the Software which are provided under this 
Agreement; (ii) any alterations of, or additions to, the Software performed by parties other than Ambient; (iii) 
interconnection of the Software with hardware or software products not recommended by Ambient and not 
referenced in the Documentation; (iv) any improper use of the Software or related Products; or (v) any damage, 
disruption or disturbance causing a Software error which is beyond the reasonable control of Ambient, including, 
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without limitation, damage, disruption and disturbances caused storms, floods, electrical disturbances and failures, 
physical abuse of the Software or related Products by others, and force majeure. 

14. Service Level Goals.  At the intervals specified below, Ambient and Duke Energy will meet to review and 
discuss service levels under this Software Maintenance Agreement and fees for any additional Maintenance Services 
desired by Duke Energy:  180 days after Duke Energy’s first acceptance of Products under the Agreement, 360 days 
after Duke Energy’s first acceptance of Products under the Agreement, and annually thereafter during the first 
calendar quarter of each year that this Software Maintenance Agreement is in effect. 

15. Miscellaneous.  This Software Maintenance Agreement is part of, and is subject to, the terms and 
conditions of the Agreement to which it is annexed.  All terms not otherwise defined herein shall have the meaning 
ascribed thereto in the Agreement. 
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Schedule A-4 

 

Maintenance Fees 

[**] per copy of Node Software residing in Product for each 12-month period after the expiration of the Software 
Warranty Period payable in advance; provided that the aggregate annual Maintenance Fee for Products used in Ohio 
and Indiana (taken together) shall [**]. 

Contact Information 

Duke Energy will provide contact information to Ambient.   
 
 
 
 

 


